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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. The petition will be approved. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the 
Immigration and Nationality Act ("the Act"), 8 U.S.C. § IIS4(a)(1)(A)(iii), as an alien battered or 
subjected to extreme cruelty by a United States citizen. 

Section 204(a)(I)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subj ected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201 (b)(2)(A)(i) of the Act, resided with the abusive spouse, and is 
a person of good moral character. Section 204(a)(I)(A)(iii)(II) of the Act, 8 U.S.C. 
§ IIS4(a)(1)(A)(iii)(II). 

The director denied the petition after determining that the petitioner failed to establish a qualifying 
relationship with a United States citizen spouse and had also failed to establish eligibility for 
immigrant classification based on a qualifying relationship. Specifically, the director found that the 
petitioner was not free to marry her U.S. citizen spouse because her prior marriage had not been 
dissolved. Counsel for the petitioner submitted a timely filed Form 1-290B, Notice of Appeal or 
Motion, and provides a supplemental brief. 

The evidence submitted on appeal and below demonstrates that the petitioner did not enter into a 
customary marriage and thus, the petitioner is not required to establish that it was dissolved prior to 
entering into marriage with her USC spouse. Accordingly, the petitioner has established that she is 
the spouse of a U.S. citizen as required under section 204(a)(1)(A)(iii)(II)(aa)(AA) of the Act and is 
eligible for classification as an immediate relative based on her qualifying relationship with her 
USC spouse, as required under section 204(a)(1)(A)(iii)(II)(cc) of the Act. The AAO will 
withdraw the director's decision to the contrary and sustain the appeal. 

As in all visa petition proceedings, the petitioner bears the burden of proof in these proceedings. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met. 

ORDER: The February 17, 2011 decision of the director is withdrawn. The appeal is 
sustained and the petition is approved. 


