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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will be 
dismissed. The petition will remain denied. 

The petitioner seeks immigrant classification under section 204(a)(1)(B)(ii) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(B)(ii), as an alien battered or subjected to 
extreme cruelty by a United States lawful permanent resident. 

The director determined that the petitioner had not established that she had a qualifying 
relationship with a lawful permanent resident. The AAO reviews these proceedings de novo. See 
Soltane v. DOl, 381 P.3d 143, 145 (3d Cir. 2004). 

Applicable Law and Regulations 

Section 204(a)(1)(B)(ii) of the Act provides that an alien who is the spouse of a United States lawful 
permanent resident may self-petition for immigrant classification if the alien demonstrates that he or 
she entered into the marriage with the United States lawful permanent resident spouse in good faith 
and that during the marriage, the alien or a child of the alien was battered or subjected to extreme 
cruelty perpetrated by the petitioner's spouse. In addition, the petitioner must show that he or she is 
eligible to be classified as a spouse of an alien lawfully admitted for permanent residence under 
section 203(a)(2)(A) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(1)(B)(ii)(II) of the Act, 8 U.S.c. § 1154(a)(1)(B)(ii)(II). 

Section 204(a)(1)(B)(ii)(II)(aa) of the Act states, in pertinent part, that an individual who is no 
longer married to a lawful permanent resident of the United States is eligible to self-petition under 

these provisions if he or she is an alien: 

(CC) who was a bona fide spouse of a lawful permanent resident within the past 2 years and -

(aaa) whose spouse lost status within the past 2 years due to an incident of domestic 

violence .... 

Section 204( a )(1 )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(B)(ii) of the Act are set forth 
in the regulation at 8 C.P.R. § 204.2( c )(2), which states, in pertinent part: 

Evidence for a spollsal self-petition-
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(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

(ii) Relationship. A self-petition filed by a spouse must be accompanied by 
evidence of citizenship of the United States citizen or proof of the immigration 
status of the lawful permanent resident abuser. It must also be accompanied by 
evidence of the relationship. Primary evidence of a marital relationship is a 
marriage certificate issued by civil authorities, and proof of the termination of all 
prior marriages, if any, of ... the self-petitioner .... 

Facts and Procedural History 

The petitioner is a native and citizen of Colombia. She entered the United States on or about 
August 23, 2006 as a B-2 nonimmigrant visitor with temporary authorization to remain in the 
United States until February 22, 2007. She married C_p_,l the claimed abusive United States 
lawful permanent resident on June 6, 2007. On March 27, 2008, C-P- lost his lawful permanent 
residence status. On April 2,2010, more than two years subsequent to the petitioner's loss of his 
lawful permanent resident status, the petitioner filed the instant Form 1-360, Petition for 
Amerasian, Widow(er) or Special Immigrant. As the initial record was insufficient to establish 
the petitioner's eligibility, the director issued a Notice of Intent to Deny (NOID) the petition 
which also requested any evidence that would establish the petitioner's qualifying relationship 
with a lawful permanent resident and evidence that she had been subjected to battery or extreme 
cruelty by a lawful permanent resident. Upon review of the totality of the record, including the 
petitioner's response to the NOID, the director determined that the petitioner had not established 
a qualifying relationship with the claimed abusive spouse when the petition was filed. Counsel 
for the petitioner timely submits a Form 1-290B, Notice of Appeal or Motion, and asserts that a 
petitioner who is or was the spouse of a Cuban national does not need to show that the Cuban 
spouse is a lawful permanent resident or a United States citizen but need only show that the 
Cuban spouse met all the criteria under the Cuban Refugee Adjustment Act of November 2, 1966 
(P.L. 89-732) ("Cuban Adjustment Act"). Counsel cites unpublished AAO decisions and 
excerpts from the Cuban Adjustment Act in support of her assertion. 

Qualifying Relationship 

Upon review, the petitioner has not established she had a qualifying relationship with a United 
States lawful permanent resident when the petition was filed on April 2, 2010. The language of the 
statute clearly states that an alien who is the spouse of a United States lawfttl permanent resident 
may self-petition for immigrant classification. The language of the statute also clearly provides that 
to remain eligible for classification when the bona fide spouse is no longer married to a United 
States lawful permanent resident, an alien must have been the bona fide spouse of a United States 
lawful permanent resident "within the past two years" and demonstrate the lawful permanent 

1 Name withheld to protect the individual's identity. 
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resident lost status within the past 2 years due to an incident of domestic violence. Section 
204(a)(1)(B)(ii)(II)(aa)(CC)(aaa) of the Act, 8 U.S.c. § 1154(a)(1)(B)(ii)(II)(aa)(CC)(aaa). The 
petitioner in this matter does not satisfy the first prong of this requirement. She was not the bona 
fide spouse of a lawful permanent resident within the two years prior to filing the Form 1-360. 
Although C-P- was, at one time, a lawful permanent resident of the United States, he lost his 
lawful permanent residence status on March 27, 2008, more than two years prior to the filing of 
this petition. Accordingly, the present record does not establish that C-P- lost his lawful 
permanent resident status during the two year period prior to the filing of the 1-360 petition as 
required by section 204(a)(1)(B)(ii)(II)(aa)(CC)(aaa) of the Act. 

On appeal, counsel states that the petitioner is eligible as the battered spouse of a lawful 
permanent resident under the amendments made to the Cuban Adjustment Act. This petition, 
however, was filed pursuant to the battered spouse provisions at section 204(a)(1)(B)(ii) of the 
Act. If the petitioner seeks to adjust her status under the battered spouse provisions of the Cuban 
Adjustment Act, she must file an Application to Adjust Status (Form 1-485) according to the 
Instructions to the Form 1-485. 

Immigrant Classification 

Further, as the petitioner did not have a qualifying relationship as the spouse of a lawful 
permanent resident pursuant to section 204(a)(1)(B)(ii)(II) of the Act, she also is not eligible for 
preference immigrant classification based on such a relationship, as required by section 
204(a)(1)(B)(ii)(II)(cc) of the Act. 

Conclusion 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. The petitioner has not sustained that 
burden. 

ORDER: The appeal is dismissed. The petition remains denied. 


