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violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. § 204.2( c )(2), which states, in pertinent part: 

Evidence for a spousal self-petition-

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as maya combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might 
include the birth certificates of children born to the abuser and the spouse; police, 
medical, or court documents providing information about the relationship; and 
affidavits of persons with personal knowledge of the relationship. All credible 
relevant evidence will be considered. 
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The AAO reviews these proceedings de novo. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004). 

Facts and Procedural History 

As the facts and procedural history have been adequately documented in the previous decision of 
the AAO, we will only repeat certain facts for clarity and as necessary here. The petitioner is a 
native and citizen of Kenya. She entered the United States on or about March 6, 2001 as a B-2 
visitor. On October 4, 2004, the petitioner married L_M_, l the claimed abusive United States 
citizen. On March 26, 2007, the petitioner filed the instant Form 1-360, Petition for Amerasian, 
Widow(er) or Special Immigrant. The petitioner noted on the Form 1-360 that she jointly resided 
with L-M- from October 2004 until July 2006. In the petitioner's initial statement in support of 
the Form 1-360 petition, she noted that L-M- had filed divorce papers and that she is a divorced 
woman. The record does not include a copy of the divorce judgment. 

In the AAO's April 28, 2009 remand decision, the AAO concurred with the director's decision 
that the petitioner had not established that she had entered into the marriage in good faith and 
additionally found that the petitioner had not established that she had been subjected to battery or 
extreme cruelty perpetrated by the United States citizen (USC) spouse. On remand, the director 
issued a Notice of Intent to Deny (NOID) the petition and upon review of the petitioner's 
response to the NOID, denied the petition. The director determined that the petitioner had not 
submitted evidence sufficient to establish that she had been subjected to battery or extreme 
cruelty or that she had entered into the marriage in good faith. The director certified his adverse 
decision to the AAO for review, notifying the petitioner of her opportunity to submit a brief or 
other written statement for consideration. As noted above, the record on certification includes 
counsel's brief, the petitioner's statement, an additional psychological evaluation, two statements 
from individuals, and previously submitted documentation. 

Preliminarily, counsel asserts that the petitioner was not effectively assisted by counsel and thus 
was prevented from fully presenting her case to United States Citizenship and Immigration 
Services (USCIS). Upon review of the petitioner's statement on certification, the petitioner first 
notes that her former attorney failed to properly assist her in her preparation of the Form 1-360 
and thus, her petition was fundamentally prejudiced. However, counsel's assertion and the 
petitioner's statement that she was inadequately represented by her previous counsel will not be 
considered on certification. Any claim of ineffective assistance of counsel requires: (1) that the 
claim be supported by an affidavit of the allegedly aggrieved petitioner setting forth in detail the 
agreement that was entered into with counsel with respect to the actions to be taken and what 
representations counsel did or did not make to the petitioner in this regard, (2) that counsel 
whose integrity or competence is being impugned be informed of the allegations leveled against 
him or her and be given an opportunity to respond, and (3) that the appeal or motion reflect 
whether a complaint has been filed with appropriate disciplinary authorities with respect to any 
violation of counsel's ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19 

I Name withheld to protect the individual's identity. 
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I&N Dec. 637 (BIA 1988), affd, 857 F.2d 10 (1st Cir. 1988). The record does not include such 
documentation. 

Battery and/or Extreme Cruelty 

The AAO previously observed that the petitioner initially provided a general statement that L-M
abused her and treated her harshly but that she did not describe specific incidents of abuse or the 
alleged harsh treatment in probative detail. The AAO noted that the only mention of alleged 

was in the petitioner's report to The petitioner told_ 
that on one occasion the petitioner's former spouse twisted her right arm with such 

force that she was still receiving therapy and that once her former spouse "hit" her in the back 
when she did not give him money. The AAO questioned the reliability of the petitioner's 
testimony to as she failed to provide information relating to battery in her 
statement to United States Citizenship and Immigration Services (USCIS). 

In rebuttal to the director's NOID, the petitioner explained in a March 26, 2010 statement that 
she did not know it was necessary to include these incidents in her statement when she had 
already reported them to and that she did not have assistance from her attorney 
in writing her statement. The petitioner also noted "[t]here was no way that [she] could talk with 
[her] friends about what he was doing" and she did not go to the police because she was afraid of 
being deported. She also indicated in the March 26, 2010 statement that on one occasion her 
former spouse twisted her hands behind her back, called her names, demanded money, and tried 
to force her to have sex, but then left the house. She noted that about four hours later, he 
returned and demanded sex and when she refused, forced her to have sex and that "[t]his was the 
second incident of physical violence" as "[ u]p to that point all of his violence was verbal." She 
noted that three days later she went to the hospital because the muscles in her hands were 
strained and that she had physical therapy for a month for the injury. The petitioner also 
referenced L-M-'s sexual abuse after her father died in July 2005 but indicated she participated 
without for the sake of ace. In a March 25, 2010 psychological evaluation 
prepared by referenced the petitioner's marital experiences 
and the petitioner's forcible rape by her former husband in 2005 and his threats to kill her, but 
did not provide further details of the circumstances surrounding the claimed abuse. 

Counsel for the petitioner asserts that the petitioner provided testimony in her November 4, 2011 
statement that she was subjected to battery in the form of rape and injury to her shoulder(s) and 
that L-M-'s acts and threatened acts of violence including rape twisting her arms, spitting in her 
face, injuries to her shoulders constituted battery. Counsel contends that the petitioner was also 
subjected to extreme cruelty as L-M- subjected her to non-physical acts intertwined with the 
threat of harm that were part of an overall pattern of violence. 

The petitioner in her personal statement on certification indicates that L-M- pressured her to have 
sex all the time and if she refused he accused her of having an affair and that she felt controlled 
by L-M- as he would hide her passport and threaten to send her back to Kenya. The petitioner 
alters her testimony that had been provided in response to the NOID regarding the incident of 
forced intimacy. She now declares that a week or two after her father died in July 2005, L-M-
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sexually abused her for the first time by grabbing her arms from behind and twisting them behind 
her back, and that he then stripped her clothes, pinned her down, and raped her from behind. She 
notes that she asked L-M - to take her to the hospital but he refused and so she drove herself to 
the hospital because her shoulders were so badly injured. The petitioner states that after this first 
incident, L-M- forced her to have sex and "[v]ery few times was it consensual." The petitioner 
indicates that she was fearful that he would hurt or kill her if she did not engage in intimate 
relations with him. The petitioner declares that she stayed with L-M- because she believed she 
might be able to save the marriage but that in April 2006, he left for Louisiana and did not return 
until July 2006. The petitioner indicates that after July 2006 he would come and go from their 
house and that they spoke very little unless he needed money and in October 2006 he sent papers 
informing her that he had filed for divorce in July 2006. 

The petitioner notes that she first in May 2007 and then saw another therapist on 
a regular basis before see' for a second psychological evaluation in 2008 and a third 
evaluation on October 24, 2011. She states that she was very comfortable with these women 
doctors and she was able to share more details regarding her abusive relationship with L-M- than 
what she included in her original statement. She notes that she was ashamed of the sexual abuse 
she endured and that is why she did not include all the details of the past abuse. She also 
declares that her initial attorney for the Form 1-360 petition asked her to write a summary of the 
violence she had suffered but he did not tell her to include examples of specific incidents of 
sexual abuse and culturally it was very shameful so she did not include this information in her 
initial written statement. 

In a November 2, 2011 psychological evaluation, notes the petitioner's visible 
stress when speaking of the denial of the Form 1-360 petition and her distress regarding L-M
seeking her out in October 2009 to tell her his sister had died because she feared that he was 
going to ask her for money. _ noted that the petitioner continued to meet the criteria for 
Post Traumatic Stress Disorder (PTSD). 

The record on certification also includes a November 29, 2011 statement signed by _ 
_ declares that the petitioner told her a couple of years ago about her 
former husband's behavior. She also notes that in July 2005 when she visited the petitioner to 
offer condolences on the passing of her father, she observed L-M- shouting at and~ 
petitioner. The record further includes an October 24, 2011 statement signed by_ 
who declares that she has known the petitioner for over 20 years and that on many occasions she 
talked to the petitioner on the phone and listened as the petitioner explained how L-M- became 
very abusive calling her names and that he also became sexually, verbally, mentally, and 
financially abusive by taking money from their joint bank account. 

The petitioner has also provided medical reports. The medical report dated May 11, 2006 shows 
the petitioner complained of a nosebleed and chest discomfort but does not report a cause for this 
condition. The medical report dated May 25, 2006 for an emergency visit lists the petitioner's 
complaint as headache and a discharge diagnosis as sinusitis. The medical report dated February 
21, 2007 indicates that the petitioner presented with a dull heavy pain in the right shoulder and 
that she indicated the onset was one year ago when she fell. The record does not include a 
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medical report for shoulder injuries allegedly suffered in July 2005 or for hand injuries allegedly 
suffered some time during the petitioner's marriage to L-M- for which she claimed she received 
therapy. 

Upon review of the totality of the record, the petitioner has not submitted a consistent claim 
regarding the claimed abuse perpetrated by her former husband. For example, the petitioner 
indicated in her rebuttal statement that "[t]here was no way that [she] could talk with [her] 
friends about what he was doing," but provides a statement from ho indicated 
she had listened to the petitioner discuss her former spouse's abuse including sexual and verbal 
abuse. The petitioner does not explain why she stated she could not share her former spouse's 
abuse with her friends, which is contrary to the statement provided by _ The petitioner 
also initially told her former spouse twisted her right arm with such force 
that she was still receiving therapy. She reported to USCIS in response to the NOID that her 
former spouse twisted her hands and forced her to have sex and she had to go to the hospital 
three days later for treatment. She reports on certification that in July 2005 her former spouse 
twisted her arms and raped her from behind and she drove herself to the hospital because her 
shoulders were so badly injured and her former spouse refused to drive her. The only medical 
record provided on certification for a shoulder injury is the medical record dated February 21, 
2007 in which the petitioner indicated the injury occurred a year ago (February 2(06) and was 
caused by a fall. She does not explain the lack of medical records for the injuries allegedly 
suffered in July 2005, the time she states she visited the hospital for a specific shoulder injury or 
for hand injuries allegedly suffered some time during the marriage, particularly in light of her 
submission of hospital records for other visits she made during the course of her marriage. The 
petitioner also does not explain the inconsistencies in the three separate descriptions of her 
alleged shoulder and arm/hands injuries. 

The November 29, 2011 statement signed by does not provide probative 
detail regarding the circumstances of L-M- shouting and spitting on the petitioner. Her statement 
is insufficient to establish the behavior described constituted battery or extreme cruelty as that 
term is defined in the statue, regulation, and case law. 

Upon review of the totality of the record, the petitioner has not provided a consistent, probative 
account of battery or extreme cruelty allegedly perpetrated by her former spouse. The record is 
insufficient to overcome the director's October 7, 2011 decision on this issue. 

Good Faith Entry into Marriage 

The petitioner reiterates, in response to the director's NOID, that she met L-M- while attending 
classes at Laney College in Oakland, California. She stated that she asked him for a ride to the 
BART station and that the couple dated beginning in May 2004. The petitioner indicated that he 
came to her workplace in October 2004 and asked her to marry him and she was surprised because 
she did not know him that well but that she accepted his proposal with a desire to have a good life 
together. On certification, the petitioner notes that she met L-M- in one of her classes in January 
2004, he treated her nicely and they became friends. She indicates that she never imagined 
becoming his girlfriend but little by little their relationship became more romantic. The petitioner 
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states that after a few months of being friends, the couple began to date and would go shopping 
together, would go to restaurants, and to the movies. The petitioner also claims that L-M- would 
come to her house and she would cook Kenyan food and she would go to his house and watch 
movies. The petitioner also indicates that she was not initially attracted to L-M- but as she was new 
to the country and felt alone and unsupported it was nice to have him to confide in and to help her 
with anything. The petitioner adds that they spent the weekends together and attended church on 
Sundays. The petitioner indicates that on October 4, 2004 he picked her up at work and took her to 
the courthouse where he proposed and she impulsively said yes. The petitioner notes that she did 
not have friends or family there but that her boss attended the wedding and was a witness. 

In statement on certification she declares: "[w]e attended the wedding ceremony 
and I represented our family." In statement on certification, she declares that 
the petitioner's "marriage was meant to last initially as they seem like a perfect couple" but that 
L-M-'s behavior proved otherwise. 

On certification, counsel for the petitioner asserts that the petitioner established that her good faith 
intent when entering into the marriage. 

The director and the AAO previously addressed the deficiencies in the documentary evidence 
submitted and while documentary evidence is not dispositive in a good faith determination, the 
petitioner has provided inconsistent statements regarding her initial interactions with abuserL-M-. 
For example, the petitioner stated in response to the NOID that when L-M- asked her to marry him 
in October 2004 she was surprised because she did not know him that well. In her statement on 
certification, the petitioner indicates that she met L-M- in January 2004, they became friends, and 
after a few months started dating by going to each other's houses and to the mall, movies, and 
restaurants, and that they became romantically involved over a period of time. The petitioner also 
indicates that she only had her boss at the wedding as a witness but _ indicates she 
attended the wedding ceremony and represented the family. Upon review of the petitioner's 
testimony on certification, there is insufficient probative, consistent testimony to ascertain her actual 
intent when entering into the marriage. The record does not include the requisite detailed testimony 
regarding her courtship, wedding ceremony, shared residence and experiences with L-M- either 
prior to or during the marriage, except as relates to her claim of abuse. The testimony of individuals 
who submitted statements on her behalf, similarly fail to describe in sufficient detail their personal 
knowledge and observations of the couple's relationship. The record does not include sufficient 
probative testimony or other evidence to obtain insight into the petitioner's intentions when she 
entered into the marriage. Considered in the aggregate, the relevant evidence fails to demonstrate 
that the petitioner entered into marriage with her former spouse in good faith, as required by section 
204(a)(1)(A)(iii)(I)(aa) of the Act. 

Conclusion 

The petition will be denied for the reasons stated above, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 
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Here, that burden has not been met. Accordingly, the October 7, 2011 decision of the director is 
affirmed and the petition is denied. 

ORDER: The director's decision of October 7, 2011 IS affirmed. The petition remams 
denied. 


