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INSTRUCTIONS: 

Enclosed please find the decision 0f the Administrative Appeals. Office (AAO) in your case. 
,, \ . 

This i$ a, IJOwprec~dent decision. The AAO does not announce new constructions of law nor estabJish 
agency poiky through non~precede-nt decisions. lf you believe the AAO incorrectly applied cu_rren.t l<'!.W OJ: 

policy to your cas~ or if you seek t() preS(;!ilt new facts for consideration, ~ou may file a motion to reconsider 
or a motion to reopen, respectively. Any motion must be fil¢d· ol) a Notice of Appeal or Motion (Form I 
2901;3) within 33 d~ys of the date of this decision. Please rev~ew tl:te form I-Z9.0B instructions at 
http://www.qsc;js.gov/forms for the latest information on fee~ tiilng locatioJ;J., ~nd otb.~t requirements. 
See also 8 C.F\R. § 103.5. Do not tile~ motion directly with the AAO. 

Thank you, 

&?A. 
n Rosenberg · 
ief, Administrative Appeals Office 

www.uscis;gov 



(b)(6)

NON-PRf;CEDENT DECISION . 
~age 2 

DISCUSSION: The Vermont Service Center director ("the director") denied th~ immigra,nt visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeaL The a.ppeal 
will be dismissed; · 

The petitioner s~eks immigrant classification pursuant to section 204(a)(l)(A)(iii) of ~he Immigration 
and Nationality Act· (the Act), 8 U.S.C. § 1154(a)(l)(A)(iii), as an alien . battered or s11bjected to 
extreme cruelty by his U.S. citizen spouse. 

The director denied the petition for failure to ·establish that tbe petitjoner was subjected to battery or 
~xtreme cruelty during his marriage, and was a person of good moral ch(lxacter. 

.Counsel provided a timely appeal and previously submitted evidence. 

Relevant Law and.Regulations 

Section 204(a)(l)(A)(iii) of the Act provides that <m aHen who is the spouse of a United .States citiZen 
· may self-petition for immigrant classification if the alien demonstrates tMt be or sbe entered into the 
marriage with the United States citizen spouse in good faith and that during the tharri~ge, the alien or a 
child of the aliert was battered or subjec(ed to extreme cruelty perpetrated by the alien's spouse. In
l,lddition, the alien must show that he or she is eligible to be classified as an immediate relative under 
.section · 40l(b)(2)(A)(i) of the · Act, resided with the abusive spouse, and is a persoiJ of good moral 
character. Section 204(a)(l)(A)(iii)(II) of t_h~ Act, 8 U.S.C. § l154(a)(l)(A)(iii)(II). 

SectiOIJ 204(a)(l)(J) of the Act further states, in pertinentpart: 

J 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homel(j._nd Security] shall 
consid_er any cr~dible evidence relevantto the petition. The determination-of what evideo.Ge is 
credible and the weight to be given that evidence shall be within the sole discretion 6f the 
[Secretary_ . of Homeland Security]. 

- . 

The eligibi_lity requirements for immi~ant classification aS an abused spouse under 204(a)(l)(A)(lii) of 
the Act ate explained further at 8 C.F.R. § 204.2(c)(l), which states the following" 

(vi) Battery or extreme cruelty. For the purpose of this chaptt:r; the phrase ''was battered by 
or was the subject of extreme cruelty" includes; but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or tbreat~ns 
to result irt physical or mental injury. Psy~hological or sexual abuse or exploitation, 
inclQding rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other t:tbusive actions may also be acts of violence un.d~r 

certain circumstances, including acts that, in and of thell1selves, may not initially appear 
· violent put that are a part of a_n over~ll pattern of violence. The qualifying abuse must })ave 

been committed by the citizen ... spouse, must have been perpetrated against the self
petition,er ... and rr..mst have taken place during the self-petitioner's marriage to the abuser. 
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(vii) Good moral chart:~cter. A self-petitioner will be found to lack good motal character if he 
or she is a person described in section lOl(f) of the Act. Extenuating circumstances may be 
taken into account if the person has not been convicted of an offense or offenses but admits to 
the commission of an act or acts that could show a lack of good .moral ch~racter under section 
lOl(f) of the Act. ... A self-petitioner will a:iso be found to lack good moral character, unless 
he or she establishes extenuating circumstances, if he or she ... committed unlawful acts that 
adversely reflect upon his or her moral character, or was convicted or imprisoned for such acts, 
although the acts do not require an automatic fmding of lack of good moral character. A self
petitioner's claim of good moral character will be evaluated on a case-by-case basis, taking into 
account the provisions of section lOl(f) of the Act and tile standards of tbe average citizen in 
the community. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states: 

(i) Ge.neral. Self-petitioners are encouraged to submit pritnaty evidence whenever 
. possible. The Service will consider, however, any credible evidence relevant to the 

petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained 
an order of protection against the abuser or have taken other legal steps to end the abuse 
are strongly encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar refuge may 
be relevant, as m(ly a combination of documents such as a photogr-aph .of the visibly 
i11jured self"-petitioner supported by affidavits. Other forms of credible relevant evidence 
will also be considered. Documentary proof of non-qualifying abuses may only be used 
to establish a pattern of abuse and violence · and to support a claim that qualifying abuse 
also occurred. . · 

(v) Good moral character. Prirntu)' evidence of the self-petitioner's good moral char<1cter 
is the self-petitioner's affidavit The affidavit should be accompanied by a local police 
clearance or a> state-issued criminal background check frotn each locality ot sta:te in the 
United States ih which the self-petitioner has resided for six or more months during the 3-
year period i~mediately preceding the filing of the self-petition. . . . If police clearances, 
criminal background checks, or similar reports are not available for some or all locations, 
the self-petitioner may include an explanation and submit other evidence with his or her 
affidavit. The Service will consider other credible evidence of good moral character, such 
as affidavits from responsible persons who can knowledgeably attest to the self-petitioner's 
good moral character. 
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Pertinent Facts and Procedural History 

The petitioner is a native an<i citizen of Jamaica who entered the United States (U.S.) on May 31, 
2001 as a nonimmigrant temporary worker. On November 10, 2004, the petitioner married L~J- 1 , a 
U.S. citizen. In 2007, the petitioner filed a prior Form 1-360 based on his relationship with L-J-. 
Althou~h that petition was initially approved, the approval was revoked on notice on April 8, 2009. 

The petitioner filed the instant Form 1-360 on January 14, 2011. The director subsequently issued a 
· Request for Evidence (RFE) of, among other things, the petitioner's good moral character, and 

evidence that L-J- subjected him to battery or extreme cruelty. The petitioner, through counsel, 
responded with further documentation. On August 8, 2012, the director denied the petition, finding 
the · additional evidence was insufficient to establish the petitioner was a person of good moral 
character a:nd had been subjected to battery or extreme cruelty. 

On appeal, ·counsel contends that the petitioner is a person of good moral character and L-J
subjected her husband to battery and extreme cruelty . 

.The AAO reviews these proceedings de novo. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). A fu.ll review of the record fails to establish the petitioner's eligibility. The appeal will be 
dismissed for the following reasons. 

Battery or Extreme Cruelty 

De novo review of the relevant evidence submitted below fails to demonstrate that the petitioner's 
wife subjected hirp. to battery or extreme cruelty during their marriage. The relevant evidence in the 
record consists of the petitioner's statement and declat:ation, letters from his friends and son, and a 
letter from his landlord. 

Traditional forms of documentation are not required to demonstrate that a self~petitioner w<J,s subjected 
to abuse. See 8 C.F;R. §§ 103.2(b)(2)(iii), 204.2(c)(2)(i). Rather, "evidence-of abus.e may inclu.de ... 
other forrtls ofcredible relevant evidence;" 8 C.F.R. § 204.2(c)(2)(iv). Congress's intent in allowing a 
ShoW'ihg of either battery or extreme cruelty,was to protect survivors of domestic violence'. See H.R. 
Rep. No. 103-395, at 37~38 .. The petitioner &sserted in his statement and declaration that his marriage 
was good until his wife started gambling in December ?005 .. He briefly stated that his wife was 
physically aggressive to him and called him names when they argued about her gambling. He also 
briefly asserted that his wife was not truthful at his immigration interview, refused to perform 
household chores, forced him to · sleep on the couch, was "controlling" and belittled him, locked him 
out of their apartment, and once threw his suitcase at him and told him to get out and threatened to file 
false charges. against him. The petition did J)Ot describe in detail any incident where his wife battered 
him, threatened him with physical harin, or subjected 'him to a pattern of violence or other behavior 
that was equivalent to extreme cruelty, as that term is defined at 8 C.F.R. § 204.2(c)(l)(vi). 

1 Nam.e 'A!ithheld to protect indlviduans identity. 
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The petitioner also submitted ~ffida,vits from his friends and 
his son; and his landlord. Ms. briefly stated in her letter that she never 

met L-J-, but the petitioner told her L-J- ga_mbled. Ms. briefly asserted that the petitioner was 
upset because L-J- called him names and gambled and had locked him out of their house. Ms. 

briefly stated that in May 2005 L-J- refused to drive the petitioner to cash his check, and in 
August 2006 locked him oui of their house and threatened to call the police on him.. The 
petitioner's son stated that his father told him that L-J- gambled away their money and he was 
helpless to do anything about it. Mr. the petitipner's landlord, briefly stated that iil 
January and March 2007 the petitioner needed a room tp rent because he and bis wife were having 
r:na,rital problems. The brief assertions of the petitioner's friends, Soil, and landlord are not proba,tive in 
establishing that L-J- ever battered or threatened her husband with violence, or subjected him to 
conduct that amounted to extreme cruelty . 

. On appeal, <;:ounsel states that the petitioner previously filed a Form 1-360 which was approvec;l, but ~he 
director revoked approval of the petition solely because the petitioner did not marry his wife in good 
faith~ Counsel states that in the instant case the director determined tl}at the petitioner entered into his 
marriage in good faith, but failed to demonstrate that his wife subjected him to battery or extreme 
cruelty. Counsel asserts tJ-}at the director's determination that the petitioner was not subje.10ted to abuse 
is contradictory because the petitioner demonstrated the requisite abuse in the previously approved 
Form 1-360. ·Counsel does not acknowledge that approval of that petition was revoked and any former 
detertn'inations regarding that petition are not binding on the current case .. Moreover,. U.S. CitiZenship 
and Immigration SerVices (USCIS) is not required to approve applications or petitions where 
eligibility has not been demonstrated, merely because of prior approvals which may have been 
erroneous. Matter of Church Scientology IntL, 19 I&N Dec. 593 (BIA 1988); Ma.tter of M, 4 l& N 
Dec. 532 (BIA, 1952; and A.G., 1952) (Service has (i.e novo review). 

Counsel states that L-J- subjected the petitioner to abuse, which is described in detail io the petitioner's 
statement and declaration, and the affidavits from his friends, son, and landlord. The preponc;lera..nce of 
the relevant evidence does not demonstrate that the petitioner's wife subjected him . to battery or 
extreme cruelty during their marriage. The petitioner's statements are -brief and do not des.cribe any 
incident where his wife's behavior included battery or extreme cruelty. The-- petitioner's friends, son, 
and landlord do not describe having any personal knowledge ofL-J- battering or threatening him with 
physical harm, or subjecting him to conduct that is equivalent to extreme cruelty. Accordingly, when 
the relevant evidence is viewed in the totality, the petitioner has not demonstratec;l th:1l his wife 
subjected him to battery or extreme cruelty during their marriage, as required by s¢ction 
204(a)(l)(A)(iii)(I)(bb) of the Act. 

Good Moral Character 

The petitioner submitted affidavits from friends and a fingerprint card to estaplish be is a person of 
good moral character. The director found t)le affidavits and fingerprint card were insufficient to 
demonstrate the petitioner's good moral character because they were submitted more than three years 
prior to the filjng of the instant Form 1-360 petition. The director issued a RFE of tbe requisite good 
moral character of the petitioner. In response, the titioner submitted a letter from the Crimin_al 
Records and identification Division with the certifying that the petitioner has 
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no · criminal record in based on a name and date of birth search. The petitioner also 
submitted a May 8, 2007 letter from his friend This evidence was insufficient to 
establish the petitioner's good moral character because he had previously lived in the State of New 
Jersey during the three years immediately prior to filing the Form 1-360, a_nd did not provide evidence 
of his good moral character in the form Of a local police clearance or a state-issued criminal 
background check from that location. On appeal, counsel asserts that the petitioner is a person of good 
moral character and nothing in the record Stiggests othetwise. 

To establish good moral character, the regulation tequ:ites a "local police clearance or a state-issued 
criminal backgroun~ che<:;k from each locality or state in the United States in which the self-petitioner 
has resided for six or more months duri.Qg the 3-year period immediately preceding the filing of the 
self-petition .. " 8 C.F.R. § 204.2(c)(2)(v), Tbe record shows that the petitioner resided in New 
Jersey for over three years and was residing in that city at the time this petition was filed. The 
regulation permits the submission of other evidence of good moral character ifpoUce clearances or 
criminal background chec:~s are um,wailable for certain locations, and while the petitioner has pr<;>vided 
a letter from a friend attesting to his good moral character, he has not explained why a. local police 
clearance letter from the . Police Department or a New Jersey criminal background check is not 
av(lilable or why he could not contact the Police Department or the appropriate state criminal 
record bureau in Ne,w Jersey to obtain the requisite clearance. Accordingly, the petitioner has failed 
to establish that he is a person of good moral character, as required by section 
204(a)(l)(A)(iii)(II)(bb) of the Act. 

Conclusion 

The preponderance of the relevant evidence does not demonstrate that the petitioner' s wife 
subjected him to battery or extreme cruelty during their marriage, and that the petitioner is a person 
of good moral character. Consequently, the petitioner is ineligible fot immigrant classification under 
se.ction 204(a)(l)(A)(iii) of the Act. 

In these proceedings, the petitioner bears the burden of proof to establish his eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013); Matter of Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). _Here, that 
burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


