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DISCUSSION: The Director, Vermont Service Center, (the director) denied the immigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition because he determined that the petitioner failed to provide an original, 
recently issued divorce decree in response to a specific request for evidence. Without an original, 
decree, the director-determined that the petitioner did not demonstrate the existence of a qualifying 
relationship with a citizen of the United States and his corresponding eligibility for immediate relative 
classification on the basis of such a relationship within the two-year period preceding the filing of the 
petition. The director also determined that the petitioner did not establish that he resided with his 
former wife, that she subjected him to battery or extreme cruelty during the marriage, and that he 
entered the marriage in good faith. Finally, the director determined that the petitioner had entered into a 
sham marriage and "would be subjected to section 204(c)" of the Act in future proceedings. 

On appeal, the petitioner submits a brief and additional documentation. 

Applicable Law 

Section 204(a)(l)(A)(iii)(I) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 20l(b )(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(l)(A)(iii)(II). 

An individual who is no longer married to a citizen of the United States remains eligible to self-petition 
under these provisions if he or she is an alien: "who was a bona fide spouse of a United States citizen 
within the past 2 years and ... who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the United States Citizen 
Spouse .... " Section 204(a)(l)(A)(iii)(II)(aa)(CC) of the Act, 8 U.S.C. 
§ 1154(a)(l)(A)(iii)(II)(aa)(CC). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence shall 
be within the sole discretion of the [Secretary of Homeland Security]. 
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The eligibility requirements are explained further at 8 C.P.R.§ 204.2(c)(l), which states, in pertinent 
part: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) ... of the Act for his or her classification as an immediate relative ... 
if he or she: 

* * * 
(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) ... of the Act based on that relationship [to the U.S. 
citizen spouse]. 

* * * 
(iv) Eligibility for immigrant classification. A self-petitioner is required to comply 
with the provisions of section 204(c) of the Act, section 204(g) of the Act, and section 
204(a)(2) of the Act." 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser ... in the 
past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest (if 
the victim is a minor), or forced prostitution shall be considered acts of violence. 
Other abusive actions may also be acts of violence under certain circumstances, 
including acts that, in and of themselves, may not initially appear violent but that are 
a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen ... spouse, must have been perpetrated against the self
petitioner ... and must have taken place during the self-petitioner's marriage to the 
abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the inimigration laws. A self-petition will not be denied, however, solely 
because the spouses are not living together and the marriage is no longer viable. 

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the 
Act are explained further at 8 C.P.R.§ 204.2(c)(2), which states, in pertinent part: 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

(ii) Relationship. A self-petition filed by a spouse must be accompanied by evidence 
of ... the relationship. Primary evidence of a marital relationship is a marriage 
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certificate issued by civil authorities, and proof of the termination of all pnor 
marriages, if any, of... the self-petitioner .... 

(iii) Residence. One or more documents may be submitted showing that the self
petitioner and the abuser have resided together . . . . Employment records, utility 
receipts, school records, hospital or medical records, birth certificates of children ... , 
deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may 

include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might include 
the birth certificates of children born to the abuser and the spouse; police, medical, or 
court documents providing information about the relationship; and affidavits of 
persons with personal knowledge of the relationship. All credible relevant evidence 
will be considered. 

Pertinent Facts and Procedural History 

The petitioner was born in Mexico and indicated on the Form I-360, Petition for Amerasian, 
Widow(er) or Special Immigrant, that he first entered the United States on January 1, 1998. He 
appears to have entered without inspection and to have no lawful immigration status. He married his 
spouse, a U.S. citizen, on January 2, 2002 in California. He divorced his wife on August 
12, 2009. The petitioner filed the Form I-360 self-petition on August 1, 2011. The director 
subsequently issued a Request for Evidence (RFE) that, among other things, the petitioner shared a 
qualifying relationship with a U.S. citizen and corresponding eligibility for immediate relative 
classification, resided with his former spouse, was subjected to battery or extreme cruelty by his 
former spouse during their marriage, and entered into the marriage in good faith. The petitioner 
responded with additional evidence which the director found insufficient to establish the petitioner's 
eligibility. The director denied the petition, determining that the petitioner had not established the 
existence of a qualifying relationship with a citizen of the United States and his corresponding 
eligibility for immediate relative classification on the basis of such a relationship. The director also 
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determined that the petltwner did not establish that he resided with his former wife, that she 
subjected him to battery or extreme cruelty during the marriage, and that he entered the marriage in 
good faith. Finally, the director found that the petitioner had entered into a sham marriage and is 
subject to section 204(c) of the Act because he entered into a sham marriage for the purpose of 
evading immigration laws. The petitioner filed a timely appeal. 

We review these proceedings de novo. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004). A full 
review of the record, including the evidence submitted on appeal, fails to establish the petitioner's 
eligibility, and we will dismiss the appeal for the following reasons. 

Section 204(c) of the Act 

Section 204(c) of the Act, 8 U.S.C. § 1154(c), states, in pertinent part: 

[N]o petition shall be approved if-

(1) the alien has previously been accorded, or has sought to be accorded, an immediate 
relative ... status as the spouse of a citizen of the United States ... by reason of a 
marriage determined by the Attorney General to have been entered into for the 
purpose of evading the immigration laws or 

(2) the Attorney General has determined that the alien has attempted or conspired to enter 
into a marriage for the purpose of evading the immigration laws. 

The regulation corresponding to section 204(c) of the Act, at 8 C.P.R.§ 204.2(a)(1)(ii), states: 

Fraudulent marriage prohibition. Section 204(c) of the Act prohibits the approval of 
a visa petition filed on behalf of an alien who has attempted or conspired to enter into 
a marriage for the purpose of evading the immigration laws. The director will deny a 
petition for immigrant visa classification filed on behalf of any alien for whom there 
is substantial and probative evidence of such an attempt or conspiracy, regardless of 
whether that alien received a benefit through the attempt or conspiracy. Although it 
is not necessary that the alien have been convicted of, or even prosecuted for, the 
attempt or conspiracy, the evidence of the attempt or conspiracy must be contained in 
the alien's file . 

In response to the request for evidence (RFE), the petitioner submitted police records from July of 
2003 showing that he reported his former wife's redirection of mail and alleged check fraud to the 
Oxnard police department. According to the July 7, 2003 police report, the petitioner advised the 
officer involved that "he only married his wife so that he could obtain legal working papers in the 
United States." The petitioner subsequently supplemented the report with a personal statement dated 
August 5, 2003, in which he asserted that he and his former wife "do not have a joint account 
together and we have not lived with each other since January 2002 after we got married." Based on 
this evidence, the director concluded that the petitioner had entered into a sham marriage and would 
be subject to section 204(c) of the Act. 
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On appeal, the petitioner explains that when he spoke to the officer involved, he was intimidated 
because he did not have identification documents, the officer who took his report did not speak 
Spanish, and there was no interpreter. Although the petitioner tried to explain that he had no legal 
status and that his former wife filed a petition for him, the officer appears to have misunderstood. 
The petitioner asserts that the information in the report suggesting that he only married his former 
wife for work authorization appears to be based on a lack of communication or misunderstanding. 
He similarly explains that his supplemental August 2003 statement was prepared by a community 
center volunteer who had limited Spanish and did not read the statement back to him. 

The record does not contain a statement from either the petitioner or his former wife indicating that 
their marriage was fraudulent. Although the petitioner signed a 2003 statement indicating that he did 
not live with his wife after their marriage, he did not sign the police report that reflects the claim to 
have married his wife for work authorization. Regardless, on appeal, the petitioner has submitted 
credible explanations for the information in the 2003 police report and personal statement. Since 
these statements were the basis for the director's finding that the petitioner is subject to section 
204(c) of the Act, he has resolved this issue on appeal. The record does not contain substantial and 
probative evidence that the petitioner attempted or conspired to enter into a marriage with his former 
U.S. citizen spouse for the purpose of evading the immigration laws, and therefore section 204(c) of 
the Act does not bar approval of this petition. We will address the remaining issues below. 

Qualifying Relationship and Corresponding Eligibility for Immediate Relative Classification 

According to the regulation at 8 C.F.R. § 204.2(c)(2)(ii), evidence for immigrant classification pursuant 
to section 204(a)(1)(A)(iii)(I) of the Act requires that the petitioner submit evidence of the marital 
relationship, including proof of the termination of all prior marriages, and evidence of the citizenship of 
the U.S. citizen spouse. The petitioner initially submitted a copy of his marriage certificate showing 
that he and his former spouse married on January 2, 2002 in California, and a certified copy of 
his dissolution judgment showing that they were divorced on August 12, 2009. The file also contains a 
copy of his former wife's birth certificate showing that she was born in California. 

In response to the director' s RFE, the petitioner provided another copy of his marriage certificate. On 
appeal, the petitioner provides a second certified copy of the divorce decree as a well as a court 
transcript confirming that the petitioner was divorced on August 12, 2009, within two years of the filing 
date of the petition of August 1, 2011. 

The preponderance of the evidence submitted below and on appeal demonstrates that the petitioner was 
divorced on August 12, 2009. Accordingly, the petitioner has established that he filed the instant 
petition within two years of the dissolution of the marriage, and that he had a qualifying relationship 
as the spouse of a U.S. citizen and was eligible for immediate relative classification based upon that 
relationship, as required by subsections 204(a)(1)(A)(iii)(II)(aa) and (cc) of the Act. Nevertheless, 
the petition remains unapprovable for the following reasons. 

Joint Residence 

On the Form I-360, the petitioner stated that he resided with his former wife beginning in January 
2002, but did not provide an end date for their shared marital residence. He stated that their last joint 
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address was or California. The petitioner did not initially provide an 
affidavit regarding his shared residence with his former wife. Instead, he included a June 17, 2011 
evaluation from a psychologist who stated that the petitioner advised her that "the couple lived 
together continuously between 2002 and 2004," and that they "continued together, but separated 
several times" between 2004 and 2007. However, the psychologist did not indicate that she had 
personal knowledge that the petitioner and his former wife shared a marital address. 

The petitioner's certificate of marriage shows that he and his former spouse were living at different 
addresses when they married on January 2, 2002. He also provided copies of a 2002 Internal 
Revenue Service (IRS) Form 1040, U.S. Individual Income Tax Return, and a 2002 Form 540, 
California Resident Income Tax Return, both of which reflect the names of the petitioner and his 
wife and their address on However, because the tax returns are unsigned drafts and 
there is no evidence that they were filed, they do not reflect that the petitioner and his wife resided 
together. Finally, the petitioner provided 2002 IRS Forms W-2, Wage and Tax Statement, for 
himself and his former wife; however, because the IRS Forms W-2 were issued to them at different 
addresses, these do not establish that they shared a marital residence. 

In response to the RFE, the petitioner provided an affidavit in which he described his relationship 
with his former spouse but did not explain how long they lived together, describe their marital 
residence, or otherwise provide any probative information regarding their joint residence. He 
included letters from a friend, members of anAl-Anon group that he attended, and a crisis counselor, 
but these individuals did not indicate that they knew the petitioner and his former spouse resided 
together or visited them at the shared marital address. 

The petitioner also provided copies of 2003 police and court records showing he reported his former 
wife had redirected his mail and fraudulently cashed checks from his account; however, none of the 
reports indicated that the petitioner and his former wife were residing together. In fact, the police 
report is accompanied by a signed statement from the petitioner to the Police Department 
dated August 5, 2003, in which the petitioner stated that he and his former wife "do not have a joint 
account together and we have not lived with each other since January 2002 after we got married." 
This conflicts with the petitioner's assertion on the Form I-360 that he resided with his former wife 
from January 2002, with the petitioner's affidavit indicating that he and his former wife lived 
together after marriage, and with the psychological evaluation, during which the petitioner advised 
his counselor that he and his former wife lived together continuously from 2002 to 2004. The 
petitioner also submitted the following documents that reflect the claimed joint address on 

(1) a May 8, 2002 receipt notice from the Immigration and Naturalization Service 
to the petitioner's wife; (2) an envelope sent to the petitioner's former wife's parents postmarked 
June 2005; and (3) copies of envelopes addressed to either the petitioner or to his former wife. 
Because the petitioner never provided an end date for the time he lived with his wife and indicated to 
the police that he never lived with his former wife after their marriage, the correspondence 
from 2002 to 2005 is not sufficient to demonstrate that the petitioner and his former wife shared a 
marital address. 

Finally, in response to the RFE, the petitioner provided an account summary from a jeweler 
addressed only to the petitioner, a letter he wrote to his bank, and copies of cancelled checks bearing 
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the name of the petitioner at both at his address and at his former wife's previous 
address. However, as these documents refer only to the petitioner, they do not establish that the 
petitioner and his former wife shared a marital residence at the or any other location. 

The director correctly determined that the preponderance of evidence submitted below did not 
establish that the petitioner resided with his spouse. On appeal , the petitioner submits a second 
affidavit, in which he asserts that he married his former wife and described their relationship; 
however, he did not name, describe, or provid~ the specific dates of their shared marital residence, 
residential routines, or otherwise provide probative information about their joint residence. 
Accordingly, the petitioner has not established by a preponderance of the evidence that he resided with 
his former spouse, as required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

Battery or Extreme Cruelty 

The petitioner did not initially provide a personal affidavit. Instead, he included a 2011 
psychological evaluation. Although the psychologist discussed the petitioner's self-reported abuse 
by his former wife, she did not indicate that she had any personal knowledge of the abuse. 

In response to the RFE, the petitioner submitted an affidavit in which he said that his former wife 
changed shortly after their marriage and began to drink heavily and go out with people he did not 
know. He stated that one night when he told her not to go out, she began to throw things and 
scratched his face . He said he was unable to focus on work and that she continued to make fun of 
his desire to have a baby with her. Mter she stole some family jewelry and all the money in his bank 
account, the petitioner states he never saw her again. The petitioner's description of the alleged 
battery consists of a brief statement that fails to include any probative details. The petitioner's 
statements do not indicate that his former wife's behavior involved threatened violence, 
psychological or sexual abuse, or otherwise constituted extreme cruelty, as that term is defined at 8 
C.P.R.§ 204.2(c)(l)(vi). 

The petitioner also provided letters from a crisis counselor, members of his Al-Anon group, and a 
friend in response to the RFE, but these individuals did not discuss any specific incidents of abuse or 
extreme cruelty, or otherwise include probative information establishing that the petitioner' s former 
wife subjected him to physical violence or extreme cruelty. 

In response to the RFE, the petitioner also submitted police records showing he reported his former 
wife for allegedly committing check fraud against him, and related evidence such as court records, a 
letter to the bank, and copies of checks related to the fraud, but did not provide any other information 
showing that she subjected him to battery or extreme cruelty within the meaning of 8 C.P.R. 
§ 204.2(c)(l)(vi). The director noted that the documents were indicative of a criminal act but did not 
show that the act was committed in an abusive manner as a way to control the petitioner. 

On appeal, the petitioner again explains that his former wife subjected him to abuse by throwing 
objects at him and scratching his face. He indicates that he tried to explain this to a police officer, 
but "the officer was not able to understand him" because the "officer doesn ' t speak 
Spanish .. .. [t]herefore the physical abuse was not mention[ed] on the report. " The petitioner does 
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not further describe the alleged battery or any other specific incidents of battery or extreme cruelty. 

Traditional forms of documentation are not required to demonstrate that a self-petitioner was subjected 
to abuse. See 8 C.F.R. §§ 103.2(b)(2)(iii), 204.2(c)(2)(i). Rather, "evidence of abuse may include .. . 
other forms of credible relevant evidence." 8 C.F.R. § 204.2(c)(2)(iv). In this case, the statements of 
the petitioner, his friends, and support group members submitted below did not discuss his former 
spouse's behavior in probative detail and do not show that she ever battered him, or otherwise subjected 
him to extreme cruelty as that term is defined in the regulation at 8 C.P.R. § 204.2(c)(1)(vi). When 
viewed in the aggregate, the relevant evidence submitted below is insufficient to establish that his 
former wife subjected the petitioner to battery or extreme cruelty, as that term is defined at 8 C.P.R. 
§ 204.2(c)(1)(vi) and as required by section 204(a)(1)(A)(iii)(I)(bb) of the Act. 

Good-Faith Entry into Marriage 

The petitioner did not initially provide an affidavit. Instead, he submitted a 2011 psychological 
evaluation from a psychologist, who stated that the petitioner told her he was invested in his prior 
marriage; however, the psychologist did not indicate that she had any personal knowledge of the 
petitioner's relationship with his former spouse. 

In response to the RFE, the petitioner provided an affidavit in which he said he met his former 
spouse in 2000, dated her for 18 months prior to their marriage, and had a great relationship which 
suddenly changed. The remainder of his affidavit focused on the claimed abuse in the marriage. 
The petitioner did not describe in probative detail how he met his former wife, their courtship, 
wedding ceremony, joint residence, or any of their shared experiences, apart from the abuse. He also 
submitted affidavits from current members of his Al-Anon support group, but these individuals did 
not describe any particular visit or social occasion with the couple or claim to have any personal 
knowledge of their relationship. The petitioner included an affidavit from a friend 
who said he once saw the petitioner holding hands with his wife, but M1 does not provide 
any probative information regarding the petitioner's marriage with his former wife. 

The petitioner submitted his marriage certificate and 2002 tax records. As previously discussed, the 
marriage certificate reflects that the petitioner and his former spouse lived in separate locations at the 
time of marriage, the IRS Form 1040 was unsigned and without evidence of joint-filing, and the 
2002 IRS Forms W-2 were issued to the petitioner and his spouse at different addresses. The record 
also contains the petitioner's August 2003 signed statement, in which he indicated that he had not 
resided with his former wife after their marriage. The director correctly determined that these 
documents did not establish the petitioner's good-faith entry into the marriage. 

Regardless of these deficiencies, traditional forms of documentation are not required to demonstrate 
that a self-petitioner entered into his marriage in good faith. See 8 C.P.R. §§ 103.2(b )(2)(iii), 
204.2(c)(2)(i). Rather, a self-petitioner may submit "testimony or other evidence regarding 
courtship, wedding ceremony, shared residence and experiences .... and affidavits of persons with 
personal knowledge of the relationship. All credible relevant evidence will be considered." See 8 
C.P.R. § 204.2(c)(2)(vii). On appeal, the petitioner resubmits previously provided evidence, and 
includes a brief that references the assertions he made in his affidavit as well as the statements of his 
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support group colleagues and his friend, Mr. The petitioner again fails to provide probative 
information of his courtship, wedding ceremony, joint residence, and shared experiences with his 
former wife. The petitioner has not established by a preponderance of the evidence that he entered 
into marriage with his former spouse in good faith, as required by section 204(a)(1)(A)(iii)(I)(aa) of 
the Act. 

Conclusion 

On appeal, the petitioner has not demonstrated that he resided with his former spouse, was subjected to 
battery or extreme cruelty by her during the marriage, and that he married her in good faith. He is 
consequently ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act. 

The petitioner bears the burden of proof to establish her eligibility by a preponderance of the evidence. 
Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013); Matter 
of Chawathe, 25 I&N Dec. 369 (AAO 2010). Here, the petitioner has not met that burden. 
Accordingly, the appeal will be dismissed and the petition will remain denied for the above-stated 
reasons. 

ORDER: The appeal is dismissed. 


