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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Vermont Service 
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker pursuant 
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), to perform 
services as a deacon. The director determined that the petitioner had not extended a qualifying job offer to the 
beneficiary and had not established that it had the ability to pay the beneficiary a wage. 

On appeal, counsel submits additional documentation in order to establish that the petitioner has extended a 
qualifying job offer and has the ability to pay the beneficiary a wage. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an immigrant 
who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) before October 1, 2008, in order to work for the organization at the request of 
the organization in a professional capacity in a religious vocation or occupation, or 

(III) before October 1, 2008, in order to work for the organization (or for a bona 
fide organization which is affiliated with the religious denomination and is exempt 
from taxation as an organization described in section 501(c)(3) of the Internal 
Revenue Code of 1986) at the request of the organization in a religious vocation or 
occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously for 
at least the 2-year period described in clause (i). 

The regulation at 8 C.F.R. 5 204.5(m)(1) echoes the above statutory language, and states, in pertinent part, that 
"[aln alien, or any person in behalf of the alien, may file a Form 1-360 visa petition for classification under 
section 203(b)(4) of the Act as a section 101(a)(27)(C) special immigrant religious worker. Such a petition may 
be filed by or for an alien, who (either abroad or in the United States) for at least the two years immediately 
preceding the filing of the petition has been a member of a religious denomination which has a bona fide 
nonprofit religious organization in the United States." The regulation indicates that the "religious workers must 
have been performing the vocation, professional work, or other work continuously (either abroad or in the United 
States) for at least the two-year period immediately preceding the filing of the petition." 
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The regulation at 8 C.F.R. 8 204.5(m)(4) states, in pertinent part, that: 

Job ofSer. The letter from the authorized official of the religious organization in the United 
States must state how the alien will be solely carrying on the vocation of a minister, or how the 
alien will be paid or remunerated if the alien will work in a professional capacity or in other 
religious work. The documentation should clearly indicate that the alien will not be solely 
dependent on supplemental employment or the solicitation of funds for support. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this 
ability shall be either in the form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The petition was filed on May 1, 2001. Therefore, the petitioner is required to establish its continuing ability 
to pay a wage from that date. 

In a request for evidence dated February 1,2002, the director instructed the petitioner as follows: 

State the wage that the beneficiary will be paid for service as a religious worker in your 
organization 

State the wage that will be paid to be the beneficiary in return for his religious work. 

Submit evidence to establish the net and gross annual income for 2000 for the proposed 
employer at the address specified in the petition. 

In response, the petitioner submitted a copy of the organization's budget for two months (January through 
February 2002). The petitioner did not provide the requested financial documentation or any evidence of its 
financial status as of May 2001, and failed to address the director's request regarding the proposed 
remuneration for the proffered position. 

On appeal, the petitioner states that in 2002, it had an income of over $340,000 and that it proposes to pay the 
beneficiary $300.00 per week for his services. The petitioner submits what it states is a copy of the "'Acts & 
Proceedings of the 1 9 6 ~ ~  Regular Session of the General Synod' of the Reformed Church in America." The 
document, which reflects a date of June 2002, indicates that the petitioner had total income of $340,259. The 
document does not indicate the inclusive time frame of the report. 

The regulation states that the petitioner shall submit additional evidence as the director, in his or her 
discretion may deem necessary. The purpose of the request for evidence is to elicit further information that 
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See 
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8 C.F.R. $3 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of 
inquiry shall be grounds for denying the petition. 8 C.F.R. 3 103.2(b)(14). 

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given an 
opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first time on 
appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 I&N Dec. 533 
(BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have submitted 
the documents in response to the director's request for evidence. Id.  Under the circumstances, the AAO need 
not and does not consider the sufficiency of the evidence submitted on appeal. 

The record, as it appeared before the director, does not establish the petitioner's ability to pay a wage as of the 
date the petition was filed or that it had extended a qualifying job offer to the beneficiary. Consequently, the 
appeal will be dismissed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. 
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


