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DISCUSSION: The Director, California Service Center, initially approved the employment-based immigrant 
visa petition. Upon further review, the director determined that the petition had been approved in error. The 
director properly served the petitioner with a notice of intent to revoke, and subsequently revoked the approval of 
the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a constituent church of th-subordinate t-~ 
1 seeks to classify the beneficiary as a special immigrant religious worker pursuant to section 

203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to perform services as a 
missionq/minister-in-training/director of public contact. The director determined that the petitioner had not 
established: (1) that it had made a qualifjmg job offer to the beneficiary; (2) that the proffered position qualifies 
as a religious vocation; (3) that the proffered position qualifies as a religious occupation; (4) that the beneficiary 
had the requisite two years of continuous work experience in the position immediately preceding the filing date of 
the petition; or (5) the petitioner's ability to pay the beneficiary's full compensation. 

In this proceeding, the petitioner filed the Form 1-360 petition on March 15, 1999. The director approved the 
petition on December 1, 2000. On December 1, 2003, the director issued a notice of intent to revoke (NOIR). 
After reviewing the petitioner's response to the NOR, the director revoked the approval of the petition on 
November 1.2004. 

On appeal, counsel argues that the director's "revocation decision violated regulatory due process 
requirements. Rebuttal provided in response to the Intent to Revoke was not properly considered." In the 
revocation notice, the director acknowledged that the petitioner had responded to the NOIR; clearly the 
director did not disregard this response altogether. The petitioner has been allowed to file a timely appeal, 
and as part of the adjudication of the appeal, the AAO will examine the petitioner's response to the notice. 
We find no due process issues that irredeemably taint the director's decision. 

Counsel contends: "The Notice of Intent to Revoke was Improperly Issued.'' Counsel elaborates: 

It is evident . . . that the petition has been approved following an extensive Request for 
Evidence (RFE) and submission of detailed explanation and substantial additional 
documentation to corroborate the required initial evidence. . . . 

In the Notice of Intent to Revoke, the CSC was actually attempting to readjudicate the 
petition by scrutinizing the record and seeking even more "appropriate additional evidence" 
relating to eligibility under 8 CFR $204.5(m)(3)(iv). . . . 

A Notice of Intent to Revoke requires a finding that the evidence of record, at the time the 
notice is issued, if unexplained and unrebutted, would support a denial of the visa petition. 
Matter of Ho, 19 I&N Dec. 582 (BIA 1988); Matter of Estime, 19 I&N 450 (BIA 1987). 
Because the record in this case was not deficient and reflected no error in approval of the 
petition, there was no legal basis to commence revocation proceedings. Unsupported 



speculation and conjecture is not a sufficient foundation for initiating revocation proceedings. 
Matter ofdrias, 19 I&N Dec. 568 (BIA 1988). 

Counsel does not specify what, in the director's decision, amounts to "unfounded speculation and conjecture." 
As for counsel's assertion that "the record in this case was not deficient," it is the director, not the petitioner or the 
petitioner's attorney, who makes such a determination. To quote one of the precedent decisions cited by counsel: 

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa petition is 
properly issued for "good and sufficient cause'' where the evidence of record at the time the 
notice is issued, if unexplained and unrebutted, would warrant a denial of the visa petition 
based upon the petitioner's failure to meet his burden of proof, The decision to revoke will 
be sustained where the evidence of record at the time the decision is rendered, including any 
evidence or explanation submitted by the petitioner in rebuttal to the notice of intention to 
revoke, would warrant such denial. . . . 

At the outset, we reject the petitioner's contention that mere error in judgment on the part of 
the district director in initially approving the visa petition cannot, in and of itself, be a proper 
basis for revoking the approval. The petitioner cites no authority for that proposition and we 
are unaware of any such authority. We believe that the realization by the district director that 
he erred in approving the petition, however arrived at, may be good and sufficient cause for 
revoking his approval, provided the district director's revised opinion is supported by the 
record. 

Matter of Ho at 590 (citing Matter of Estime). The beneficiary is not, by mere approval of the petition, 
entitled to an immigrant visa. Id. at 582. In this instance, when the director determined that the petition was 
originally approved in error, the director issued an NOIR and, in the subsequent revocation notice, the 
director apprised the petitioner of its appeal rights. We find that the director has substantially afforded the 
petitioner due process in this proceeding. 

Counsel then states: "The Second Circuit Court of Appeals recently held that, under the express terms of INA 
$205, an immigrant visa petition cannot be revoked when the beneficiary is already in the United States. The 
court found that the statutory notice requirement is clear and unambiguous. Firstland Int 7, Inc. v. Ashcroft, 
[377 F.3d 1271 (2d Cir. August 2, 2004)." In that opinion, the court in Firstland interpreted the third and 
fourth sentence of section 205 of the Act, 8 U.S.C. 1155 (2003), to render the revocation of an approved 
immigrant petition ineffective where the beneficiary of the petition did not receive notice of the revocation 
before beginning his journey to the United States. Firstland, 377 F.3d at 130. Counsel asserts that the 
reasoning of this opinion must be applied to the present matter and accordingly, Citizenship and Immigration 
Services (CIS) may not revoke the approval because the beneficiary did not receive notice of the revocation 
before departing for the United States, since he was already in the United States when the director issued the 
revocation. 
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According to the record of proceeding, the petitioner and the beneficiary are in California; thus, this case did 
not arise in the Second Circuit. Firstland was never a binding precedent for this case. Even as a merely 
persuasive precedent, moreover, Firstland is no longer good law. 

On December 17, 2004, the President signed the Intelligence Reform and Terrorism Prevention Act of 2004 
(S. 2845). See Pub. L. No. 108-458, 118 Stat. 3638 (2004). Specifically relating to this matter, section 
5304(c) of Public Law 108-458 amends section 205 of the Act by striking "Attorney General" and inserting 
"Secretary of Homeland Security" and by striking the final two sentences. Section 205 of the Act now reads, 
in its entirety: "The Secretary of Homeland Security may, at any time, for what he deems to be good and 
sufficient cause, revoke the approval of any petition approved by him under section 11 54 of this title. Such 
revocation shall be effective as of the date of approval of any such petition." 

Furthermore, section 5304(d) of Public Law 108-458 provides that the amendment made by section 5304(c) 
took effect on the date of enactment and that the amended version of section 205 applies to revocations under 
section 205 of the Act made before, on, or after such date. Accordingly, the amended statute specifically 
applies to the present matter and counsel's Firstland argument no longer has merit. 

Having addressed the procedural/due process issue, we turn to the merits of the petition and the substantive 
grounds for revocation. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as described 
in section 101(a)(27)(C) of the Act, 8 U.S.C. 8 1 lOl(a)(27)(C), which pertains to an immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has been a 
member of a religious denomination having a bona fide nonprofit, religious organization in the 
United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) before October 1, 2008, in order to work for the organization at the request of the 
organization in a professional capacity in a religious vocation or occupation, or 

(111) before October 1, 2008, in order to work for the organization (or for a bona fide 
organization which is affiliated with the religious denomination and is exempt fi-om 
taxation as an organization described in section 501 (c)(3) of the Internal Revenue Code 
of 1986) at the request of the organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously for at 
least the 2-year period described in clause (i). 



The first issue that the AAO will consider concerns the nature of the beneficiary's work for the petitioner. The 
regulations at 8 C.F.R. 5 204.5(m)(2) contain the following pertinent definitions: 

Minister means an individual duly authorized by a recognized religious denomination to 
conduct religious worship and to perform other duties usually performed by authorized 
members of the clergy of that religion. In all cases, there must be a reasonable connection 
between the activities performed and the religious calling of the minister. The term does not 
include a lay preacher not authorized to perform such duties. 

Religious occupation means an activity which relates to a traditional religious function. 
Examples of individuals in religious occupations include, but are not limited to, liturgical 
workers, religious instructors, religious counselors, cantors, catechists, workers in religious 
hospitals or religious health care facilities, missionaries, religious translators, or religious 
broadcasters. This group does not include janitors, maintenance workers, clerks, fund raisers, 
or persons solely involved in the solicitation of donations. 

Religious vocation means a calling to religious life evidenced by the demonstration of 
commitment practiced in the religious denomination, such as the taking of vows. Examples 
of individuals with a religious vocation include, but are not limited to, nuns, monks, and 
religious brothers and sisters. 

8 C.F.R. 204.5(m)(3)(ii) requires the petitioner to establish: 

(B) That, if the alien is a minister, he or she has authorization to conduct religious worship 
and to perform other duties usually performed by authorized members of the clergy, 
including a detailed description of such authorized duties. In appropriate cases, the certificate 
of ordination or authorization may be requested; or . . . 

(D) That, if the alien is to work in another religious vocation or occupation, he or she is 
qualified in the religious vocation or occupation. Evidence of such qualifications may 
include, but need not be limited to, evidence establishing that the alien is a nun, monk, or 
religious brother, or that the type of work to be done relates to a traditional religious function. 

Many of the grounds for revocation stem from questions about the job offer. The director determined that the 
petitioner has not provided consistent information regarding the beneficiary's job title, the nature of the 
beneficiary's duties, or whether those duties are those of a minister, a religious vocation, or a religious 
occupation. 

In a letter dated January 10, 199- executive director of the petitioning church, states: 

We would like [the beneficiary] to continue to be part of the staff at the [petitioning church] as a 
Missionary of Religion. . . . 



[The petitioning church] has very strict standards for its staff, and very rigid staff qualifications 
which all staff members must meet. One of these qualifications is that the staff sign a declaration 
of religious commitment and membership in a Scientology Religious Order whereby they are 
serving pursuant to their religious obligations and are forsaking all commercial and fmancial 
motivation. . . . 

A mission of th-Pecialize[s] in helping people with the travails of their 
day to day existence, and has as its unique purpose the responsibility of being available at all 
hours to assist spiritually anyone who is in need. 

The staff of a mission of t h e a v e  devoted their lives to their religious 
work. The staff work six days a week, and are on call nine hours a day, and spend the remaining 
2 '/Z horn a day in furthering their religious study towards increased spiritual awareness. . 

[The beneficiary] has been a staff member of the [petitioning church] for the past three years 
while he has been a minister-in-training. He has introduced others to the religious services 
available in Sacramento and has helped many people over their personal travails. He has 
tirelessly disseminated the subject of Scientology to people of Sacramento and surrounding 
regions and partaken in spiritual counseling of those seeking help. 

[The beneficiary] has participated in many levels of spiritual counseling and has studied the 
Church's scriptures intensively over the past three years. He signed a pledge to become a 
member of the Scientology Religious Order and serve at the [petitioning] Church. . . . 

[The beneficiary's] vocational duty has been and will continue to be [as] a Missionary at the 
[petitioning] Church. . . . [The beneficiary] has assisted in the teaching of the scriptures of 
Scientology, helped parishioners who were seeking increased spiritual awareness, disseminated 
the word and knowledge of Scientology, and helped in the administrative side of operating the 
Church and will continue to do so. When [the beneficiary] becomes an ordained minister he will 
also be hearing confessionals and performing church services such as marriages, naming 
ceremonies and memorial services. [The beneficiary] has been and will be assisting families and 
those others spiritually to recover from the effects of drug abuse, physical pain, suffering and 
spiritual anguish. 

As with other churches, as a rninister-in-training, [the beneficiary] has pledged to work 
exclusively for his faith. [The beneficiary] is required to participate in the religious functions of 
the [petitioner] on a daily basis. Part of his day, too, will be spent in his own personal religious 
devotion. 

As a full time minister-in-training and then minister of the Cpetitioning] Church . . . , [the 
beneficiary] will receive a parsonage allowance and moneys to cover regular day to day living 
expenses such as food and transportation. 



[The beneficiary] seeks to become a Special Immigrant Religious Worker based on his religious 
vocation. 

The revocation involves numerous issues. First, we shall address the nature of the beneficiary's planned work 
with the petitioning organization. 

s t a t e s  that the beneficiary will be "an ordained minister," but she also makes it clear that the 
beneficiary was not yet an ordained minister at the time of her letter. Matter of Katigbak, 14 I&N Dec. 45, 49 
(Reg. Comrn. 1971) states that an alien must be eligible for the classification sought as of the petition's filing 
date. Here, the beneficiary cannot qualify for classification as a minister in this proceeding, because he was 
not already a fully qualified and authorized (i.e., ordained) minister at the time of filing; the petitioner cannot 
satisfy the requirements of 8 C.F.R. 9 204.5(m)(3)(ii)(B). The record shows that, even as late as the NOIR 
response, the beneficiary was not yet a fully qualified minister. Also, the petitioner has indicated that, once 
ordained, the beneficiary will take on ministerial duties in addition to, rather than in lieu of, his past activities. 
An alien can qualify as a special immigrant minister only if the alien seeks to work solely as a minister, which 
would not be the case here. 

There remain the categories of religious vocation and religious occupation. Because the petitioner specifically 
refers to the beneficiary's intended work as a "vocation," we shall begin with this category. The regulatory 
definition of the term "religious vocation" at 8 C.F.R. tj 204.5(m)(2) requires the petitioner to demonstrate that the 
claimed vocation involves vows or a comparable commitment to religious life within the petitioner's 
denomination. Pursuant to Katigbak and 8 C.F.R. 8 204.5(m)(3)(ii)(D), the petitioner must show that the 
beneficiary has already made this commitment as of the filing date; it cannot suffice to state that the beneficiary 
intends to undertake such a commitment. 

has stated that the beneficiary "signed a pledge to 
pledging to join is not the same thing as actually 

joining, an The initial submission included no written pledge. 

In an RFE issued May 17, 2000, the director instructed the petitioner to submit further documentation to clarify 
the issue. In response r eats the assertion that the beneficiary seeks immigration benefits "based 
on his religious vocation.' - iscusses the beneficiary's background and training at length, but the 
detailed chronology of the beneficiary's history with the church does not identify any religious order or show that 
the beneficiary has made any formal commitment thereto. 

The petitioner submits a copy of a "Declaration of Religious Commitment and Application for Membership in a - - - - 
and for Active Participation on Church Staff' (Declaration), which the beneficiary 

signed on October 15J995. The Declaration indicates that "all church staff members . . . are members of a 
religious order." 

The document does not, however, indicate any permanent commitment to the church, nor does it guarantee that 
the church will support the staff members. Rather, the document allowed the beneficiary to choose between a 
five-year commitment and a two and a half year commitment; the beneficiary chose the shorter of the two 



options. Thus, the beneficiary's two and a half year commitment expressed on the 1995 Declaration lapsed 
nearly a year before the petition's March 1999 filing date. On March 26, 1998, the beneficiary executed a new 
declaration, renewing his commitment for another two and a half years. 

The Declaration states that a church staff member "is not an employee, i.e., is not entitled to receive regular 
benefits such as a minimum wage or overtime compensation." The Declaration also states "the Church will, 
pursuant to this covenant, furnish certain necessaries, including a weekly nominal 'pocket money' allowance, 
and, for certain staff positions, room and board." Thus, only "certain staff positions" qualifir for such basic 
necessities as room and board; other staff positions receive only a nominal allowance. This arrangement, in 
which the church agrees to provide minimal "pocket money" in exchange for an obviously temporary 
commitment from the prospective worker, does not represent the level of commitment required for recognition as 
a religous vocation. 

~d the petitioner has never claimed or suggested that the beneficiary is 

Thus, while the Declaration indicates that every staff member belongs to a "religious order," we do not find that 
e v e r y t a f f  member practices a religious vocation as defmed in the regulations. While the 
determination of an individual's status or duties within a religious organization is not under the purview of 
CIS, the determination as to the individual's qualifications to receive benefits under the immigration laws of 
the United States rests within CIS. Authority over the latter determination lies not with any ecclesiastical 
body but with the secular authorities of the United States. Matter of Hall, 18 I&N Dec. 203 (BIA 1982); 
Matter of Rhee, 16 I&N Dec. 607 (BIA 1978). 

In the December 1, 2003 NOIR, the director noted "significant dissimilarities" between "traditional religious 
orders" and the arrangement described in the Declaration. The director concluded: "The record does not contain 
sufficient documentation to establish that the members of the petitioner's order, including the beneficiary of this 
petition, are engaged in a religious vocation as defined in 8 C.F.R. 204.5(m)(2)." 

In response to this notice, counsel states: "The evidence in this case reflects that [the beneficiary's] religious 
studies are advancing toward the ministry and that he has demonstrated a commitment greater than that of 
membership only in the religious denomination." Counsel then seems to indicate that the beneficiary's position 
should be considered a religious occupation (which is different fiom a religious vocation), an issue to be 
discussed further below in this decision. Counsel offers no further defense of the petitioner's prior claim that the 
beneficiary's work constitutes a religious vocation. While the beneficiary may have been "advancing toward the 
ministry" at the time of counsel's statement, this does not prove that the beneficiary practices a religious vocation; 
it proves only that the beneficiary was not yet a minister at that time. 



In revoking the approval of the petition, the director stated that the petitioner did not identify "the religious order 
to which the beneficiary allegedly belonged or otherwise establish that the beneficiary practices what, for 
immigration purposes, could reasonably be classed as a religious vocation. On appeal, counsel does not address 
this finding, instead repeating that the beneficiary's position qualifies as a religious occupation. The petitioner 
appears to have abandoned the claim that the beneficiary works in a religious vocation. 

To show that the beneficiary works in a religious occupation, 8 C.F.R. $ 204.5(m)(3)(ii)(D) requires the petitioner 
to show that the beneficiary's duties relate to a traditional religious function. We have already quoted at length 
from the petitioner's initial description of the beneficiary's duties. In response to the RFE, Rev. Nebeker states: 

[The beneficiary] is a minister-in-training and a missionary, and he currently holds the title of the 
Director of Public Contact. . . . 

[The beneficiary] has assisted in the teaching of the scriptures of Scientology, helped 
parishioners who were seeking increased spiritual awareness, disseminated the world and 
knowledge of Scientology, and helped in the administrative side of operating the Church and 
will continue to do so. He is especially responsible for the dissemination of Scientology to 
people new to the subject, and, as a missionary, he travels around or stays in well trafficked areas 
and disseminate[s] Scientology to the people of the community and helps people to learn and 
understand the basic scriptures of Scientology. . . . 

The reli~ous duties of a missionary in t h  are similar to other churches. 
[The beneficiary] disseminates to the people about Scientology, its scriptures and doctrines. 
Also, it has long been the hc t ion  of a missionary to provide guidance and succor to 
parishioners in times of need. . . . 

The activities described here are the traditional domain of religion: to help civilize society, bring 
it conscience and kindness and love and freedom from travail by instilling into it decency, 
honesty and tolerance. 

Some of the above description repeats description. A weekly schedule of the beneficiary's 
activities indicates that most of the consists of "Dissemination activitiesICounseling 
people who are in spiritual need." 

With regard to the beneficiary's "dissemination activities," we note tha-tates: "When [the 
beneficiary] generates religious literatures' sales, he is awarded a book commission. Please see attached 
disbursement vouchers for some typical weeks' religious literature sales commission over the last two years as 
evidence for his religious dissemination activities." The vouchers show that "Staff Book Commissions," 
sometimes supplemented by "Production Bonuses," make up a substantial kction of the beneficiary's payments. 

In the NOIR, the director stated: "The petitioner did not submit the proffered job title, a detailed description of the 
work to be done, or an explanation of how the duties of the position relate to a traditional religious hc t ion .  As 



such, the petitioner has not established that the position it is offering qualifies as a religious occupation as defined 
in the regulations." 

In response to the NOR, counsel observes "the position of missionary is listed as an example of religious 
occupation at 8 CFR $204.5(m)(2). The evidence appears to indicate that the religious work in this case 
embodies the tenets of Scientology and has religious significance." While counsel is correct that the regulatory 
definition includes missionaries, this requires more than simply applying the label "missionary" to a iven church 
worker. The same regulatory definition specifically "does not include . . . fund raisers." Here, hhas 
indicated that the beneficiary's "religious dissemination activities" amount, to a large extent, to "religious 
literature sales," for which the beneficiary receives a "sales commission." Given that the weekly schedule 
provided b-indicates that the beneficiary devotes up to 42 hours per week to "dissemination 
activities," this is not a trivial consideration. It suggests that the petitioner's primary duty is selling literature and 
thereby raising funds for the church. In this context, it is relevant that other church documents submitted by the 
petitioner refer to "production" and its effect on church income. 

The director stated, in the notice of revocation: "the petitioner did not clearly submit the proffered job title, a 
detailed description of the work to be done, or an explanation of how the duties of the position relate to a 
traditional religious function," The director again quoted the regulatory definition, including its exclusion of 
"fund raisers" from the category of religious occupations. The director acknowledged the petitioner's submission 
of a weekly schedule, but stated: "the petitioner did not provide an explanation of exactly what the beneficiary 
will be doing during those 54 hours." The director noted that not every church worker engages in a qualifying 
religious occupation. 

On appeal, the petitioner provides no new information about the beneficiary's work. Instead, counsel disputes the 
director's finding that "the petitioner did not clearly submit . . . a detailed description of the work to be done"; 
counsel asserts that the petitioner provided this information "in detail repeatedly," including in a "letter dated 
September 1,2003." This letter was not submitted in connection with the 1-360 petition, b t rather in connection 
with the beneficiary's Form 1-485 adjustment application. In the September 1,2003 l e t t e r m b t a t e s :  

[The beneficiary] assists in the teachings of the scriptures of Scientology, helping parishioners 
who are seeking increased spiritual awareness. He is charged with disseminating the knowledge 
and scripture of Scientology in this area, and helping with the administrative side of operating 
the church. His job title is the Public Contact Director. He is especially charged with helping 
those people who are new to the religion of Scientology. 

As noted above, the beneficiary's dissemination activities amount, in large part, to selling literature. By 
regulation, administrative duties, like find raising, do not relate to traditional religious functions. What remains 
are very nebulously described activities such as "helping people." 

Because the most clearly described activity is commission-based literature sales, a non-qualifying activity, we 
concur with the director's finding that the petitioner has not shown that the beneficiary's work relates to a 
traditional religious function to an extent that would meet the petitioner's burden of proof in this regard. 



We turn now to more general information about the job offer itself. The letter from the authorized official of the 
religious organization in the United States must also state how the alien will be solely carrying on the 
vocation of a minister (including any terms of payment for services or other remuneration), or how the alien 
will be paid or remunerated if the alien will work in a professional religious capacity or in other religious 
work. The documentation should clearly indicate that the alien will not be solely dependent on supplemental 
employment or solicitation of funds for support. In doubtful cases, additional evidence such as bank letters, 
recent audits, church membershp figures, and/or the number of individuals currently receiving compensation 
may be requested. 8 C.F.R. 5 204.5(m)(4). 

Relating to the job offer is the petitioner's ability to pay the beneficiary's compensation. The regulation at 
8 C.F.R. 6 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability 
shall be either in the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The director, in revoking the approval of the petition, stated: "The record is not clear as to . . . whether the 
proffered position is that of 'missionary,' 'minister,' or some other job title." The petitioner has asserted that the 
beneficiary's title is "Public Contact Director," a title the beneficiary held prior to the filing date. The terms 
"missionary" and "minister-in-training" appear to be descriptive terms rather than formal titles. The petitioner 
has indicated that, upon ordination, the beneficiary will assume additional duties, but he will not abandon his 
existing duties. The director's apparent confusion regarding the beneficiary's job title does not appear to merit 
revocation, and therefore we hereby withdraw this specific finding by the director. 

With respect to terms of payment, the director stated: "the record lacks evidence that the petitioner has specific 
terms of payment for services or other remuneration." As noted elsewhere in this decision, the Declaration 
states that a church staff member "is not an employee, i.e., is not entitled to receive regular benefits such as a 
minimum wage or overtime compensation," but that "the Church will, pursuant to this covenant, furnish certain 
necessaries, includin a weekly nominal 'pocket money' allowance, and, for certain staff positions, room and 
board. k n  her first letter on the beneficiw's behalc had stated that the beneficiary "will receive a 
parsonage allowance and moneys to cover regular day to day living expenses such as food and transportation." In 
her second letter-~ repeats this assertion, but instead of stating that the beneficiary "will receive" 

that the beneficiary "receives" them, As we have already discussed, the 
the beneficiary also receives commissions from sales of literature. 

-ad provided two letters in support of the beneficiary's adjustment application. Both letters begin 
with the heading "Employment Letter." In the earlier letter, dated November 1 9 , 2 0 0 1 t a t e s :  "The 
salary varies from week to week. It will be maybe about $200 per week. The policy on the staff pay plan is 
attached." In her later letter, dated September i, 2 0 0 3 ,  states that the beneficiary "is currently 
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employed at this church" and receives a ''salary [that] varies from week to week. It will be approximately about 
$200 per week. The policy on the staff pay plan is attached." The "Staff Pay Plan" describes an incentive-based 
"compensation" program, whch seems to conflict with the Declaration's indication that staff members are not 
considered compensated employees. Also apparently contradicting the claim that the beneficiary "is not an 
employee," the beneficiary's disbursement vouchers list "salaries" with taxes withheld for "Employee FICA" and - .  

"Employee MEDICARE." The petitioner's disbursement vouchers do not show any "parsonage allowance" as 
stated by Re - 
The record shows that the beneficiary's R-1 nonirnmigrant religious worker status expired in October 2000; the 
beneficiary has since been in the United States as a B-1 nonirnmigrant visitor. In a submission relating to his 
adjustment application, the beneficiary stated that he "only volunteered for the Church" in 2001 because he 
lacked employment authorization at that time. The only income that the beneficiary reported on his 2001 tax 
return was $10,923.00 from rental of "1 of my 5 bedrooms at home, Tax 
documents indicate that the beneficiary paid $12,528.50 in mortgage interest that same year, before selling the 
pro ert for $345 000. On Form G-325A, Biographic Information, the beneficiary indicates that he moved into 
t h a r o p e r t y  in July 1990 (about a year before he became involved with Scientology in August 
1991) and sold it in November 2001, subsequently residing in an apartment in Sacramento. The record does not 
reveal how the beneficiary came to own a five-bedroom house at the age of 19 in 1990. Also on Form G-325A, 
the beneficiary states that he worked for the petitioner fiom October 1995 to October 2000; he claimed no 
employment between October 2000 and November 2001 (when he prepared Form G-325A). CIS records show 
that the beneficiary eventually regained employment authorization effective July 4,2002. 

The record contains copies of Form W-2 Wage and Tax Statements that the petitioner issued to the beneficiary. 
Forms W-2 are issued to "employees"; the beneficiary's name appears under the heading "Employee's name." 
The Forms W-2 show that the petitioner paid the beneficiary $8,510.30 in 1998, $9,328.66 in 1999 and $4,153.54 
in 2002. The record contains no Form W-2 fiom 2000; the only indication of the beneficiary's compensation that 
year consists of two disbursement vouchers, showing that the beneficiary received $38.1 1 for the week ending 
June 22,2000 and $52.91 for the week ending July 13,2000. 

A salary of "about $200 per week" would annualize to approximately $10,400 per year; the petitioner's 1999 
payments to the beneficiary were about 90% of that amount. In 2002, the beneficiary received only about 80% of 
the expected amount, taking into account that he was authorized to work for only half the year. Thus, the Forms 
W-2 are not prima facie evidence that the petitioner has been able to pay the beneficiary $200 per week since the 
March 1999 filing date. The general assertion that the payments may vary does not relieve the petitioner of its 
burden of proof in this regard. The "Staff Pay Plan" states, on page 2: "The payroll sum is 30% of the Corrected 
Gross Income." Thus, a fmed percentage of church income is to be devoted to payments to staff members. 
Therefore, if payments to staff members decline dramatically (as is the case with the beneficiary's payments in 
1999 and 2002), this reduction suggests a comparable decline in the petitioner's income. 

The above-cited regulation at 8 C.F.R. 9 204.5(g)(2) states that evidence of ability to pay "shall be" in the 
form of tax returns, audited financial statements, or annual reports. In this instance, the petitioner has not 
submitted any of the required types of evidence. The non-existence or other unavailability of required 
evidence creates a presumption of ineligibility. 8 C.F.R. 5 103.2(b)(2)(i). This same regulation, just cited, 



also allows for the submission of alternative evidence under certain circumstances, but here, the petitioner has 
provided no alternative evidence to show the petitioner's ability to compensate the beneficiary at the level 
stated. The most direct evidence shows that payments to the beneficiary have fallen increasingly short of the 
proffered level since 1999. 

On.appea1, the petitioner has not rebutted the director's fmding that the petitioner has failed to demonstrate its 
ability to pay the proffered wage. Instead, counsel argues that the ability to pay regulations do not apply to 
religious worker petitions. Counsel contends that 8 C.F.R. 3 204.5(m)(4) supersedes 8 C.F.R. 3 204.5(g)(2). 
We disagree with this reasoning. 8 C.F.R. 4 204.5(m)(4) requires religious entities to "state. . . how the alien 
will be paid or remunerated," but this does not establish a separate standard of evidence for religious 
employers. That regulation merely requires the employer to describe the terms of the job offer (including the 
rate of pay); it does not excuse the employer from having to demonstrate that it can, in fact, meet those terms. 
In this sense, 8 C.F.R. 8 204.5(m)(4) does not take the place of the ability to pay requirement; rather, it takes 
the place of the labor certification requirement, which includes information describing the job offered and the 
terms of compensation. 

8 C.F.R. 4 204.5(g)(2), by its plain wording, applies to "any petition filed by or for an employment-based 
immigrant which requires an offer of employment." Counsel claims that the special immigrant religious 
worker classification does not require an offer of employment, but counsel offers no support for this assertion. 

While the exact phrase "offer of employment" does not appear in 8 C.F.R. 3 204.5(m) and its sub-clauses, the 
regulations plainly require the existence of a specific position with a particular religious organization, an 
official of which must describe the requirements and terms of that position. 8 C.F.R. 4 204.5(m)(4) begins 
with the phrase "job offer." We find, therefore, that the special immigrant religious worker classification 
requires an offer of employment for the purposes of 8 C.F.R. 204.5(g)(2). 

Furthermore, pursuant to 8 C.F.R. 3 204.5(c), for most employment-based immigrant classifications that 
require an offer of employment, only the employer may file the petition. An alien cannot, for example, self- 
petition as an outstanding professor or researcher. The only employment-based immigrant classification that 
requires a job offer, and for which current regulations permit an alien to self-petition, is the special immigrant 
religious worker classification. Thus, the reference at 8 C.F.R. 3 204.5(g)(2) to "any petition filed by . . . an 
employment-based immigrant which requires an offer of employment" can only refer to special immigrant 
religious worker petitions. 

We find that 8 C.F.R. $ 204.5(g)(2) applies to special immigrant religious worker petitions, and that the 
petitioner has failed to meet the requirements of that regulation. 

Counsel, on appeal, protests that the director did not cite 8 C.F.R. 4 204.5(g)(2) as grounds for revocation 
until the revocation notice itself. Review of the NOIR shows that, while the director did not specifically 
identify 8 C.F.R. 5 204,5(g)(2), the director did discuss the petitioner's "ability to provide for the 
beneficiary," and elements of the relevant regulation such as "audited financial statements." Therefore, the 
plain wording of the NOIR demonstrates that the petitioner's financial "ability to provide for the beneficiary" 
was at issue before the issuance of the final revocation notice. 



On a related note, the director found that the beneficiary's "wages are well under the poverty line" and that 
therefore "the evidence is insufficient to establish that the beneficiary will not be dependent on supplemental 
employment or solicitation of funds for support." Some of the director's language is taken from 8 C.F.R. 
§ 204.5(m)(4). That regulation, however, indicates only that the beneficiary must not be solely dependent on 
supplemental employment or solicitation of finds for support. While it is of concern that the petitioner pays 
the beneficiary a salary that hovers near the poverty line and fluctuates in a manner that calls into question the 
petitioner's ability to pay the beneficiary a living wage, the record does not suggest that the beneficiary is, or 
will be, solely dependent on supplemental employment or solicitation of funds for support. Considering that 
the beneficiary recently sold a large house for $345,000, it is not readily apparent that the beneficiary is 
clinging to the edge of subsistence (although we acknowledge that the record does not reveal the subsequent 
disposition of these proceeds). We therefore withdraw this specific finding by the director. 

The frnal issue to be discussed concerns the beneficiary's past experience. The regulation at 8 C.F.R. 
5 204.5(m)(l) indicates that the "religious workers must have been performing the vocation, professional 
work, or other work continuously (either abroad or in the United States) for at least the two-year period 
immediately preceding the filing of the petition.'' 8 C.F.R. 5 204.5(m)(3)(ii)(A) requires the petitioner to 
demonstrate that, immediately prior to the filing of the petition, the alien has the required two years of 
experience in the religious vocation, professional religious work, or other religious work. The petition was 
filed on March 15, 1999. Therefore, the petitioner must establish that the beneficiary was continuously 
performing the duties of the proffered position throughout the two years immediately prior to that date. 

In her second letter, dated July 18, Z O O O p r o v i d e s  a chronology of the beneficiary's church work. 
Excerpts of this chronology follow. 

From October 1995 onward, [the beneficiary] has been an active staff member who worked and 
studied at the Church no less than 55 hours per week. . . . 

1995: . . . He was awarded the title of a Volunteer Minister after examination in September. In 
October, [the beneficiary] joined staff. . . . 

1996: [The beneficiary] functioned as a minister-in-training and missionary on staff. He 
continued his training and started the Student Hat course. He also did church administrative 
training. After he completed the Student Hat, he continued advanced training as a spiritual 
counselor. 

1997: [The beneficiary] continued his training as a spiritual counselor. He completed the 
PTSISP' Course. 

' Materials in the record show that PTSiSP is an abbreviation for "potential trouble source and suppressive person." 



1998: February, [the beneficiary] started a new PTSISP Course. June, [the beneficiary] was 
awarded the position of the Director of Public Contact. He was given the full responsibility of 
dissemination of Scientology in the Sacramento region. 

1999: March, [the beneficiary] completed the new PTS/SP Course. He also completed the 
Public Contact Director Full Hat course. 

d e s c r i b e s  the Public Contact Director Full Hat course as "a lengthy course which trains the student 
in the lirll knowledge of the dissemination of Scientology in a professional capacity." In this same letter,- 

t a t s  that the beneficiary "has been a minister-in-training and a missionary the whole time since he had 
come on staff in 1995." 

In the NOIR, the director acknowledged the petitioner's submission of the above chronology, but stated that 
"because the petitioner did not clarify the proffered position, the Service is unable to be certain if the beneficiary 
has met this requirement." In response to this notice, counsel states that the director "concedes that the 
beneficiary worked for the petitioner during the requisite two-year period," and asserts that the petitioner has 
already specified that the beneficiary "has been and will continue to be a Missionary." 

In the revocation notice, the director stated that, because "the petitioner has not clarified the proffered position, it 
would be impossible to determine if the beneficiary was engaged in the same occupation during the requisite two- 
year period." As explained elsewhere in this decision, we consider the proffered position to be that of "Director 
of Public Contact." The dn-ector continued: 

The petitioner indicated that the beneficiary trained as a spiritual counselor in 1997 and worked 
as a Director of Public Contact in 1998 and 1999. As the beneficiary did not work in the same 
position during the entire requisite two-year period, it would have been impossible for him to 
have worked continuously in the proffered position for the entire two-year period. Furthermore, 
as the beneficiary did not complete hls Director of Public Contact course until 1999, it is likely 
that the scope of duties performed prior to the completion of this course were different than the 
scope of duties performed after completion of this course. 

Similarly, the petitioner also indicated that the beneficiary was a "minister-in-training'' during 
the requisite two-year period and that the beneficiary's duties would change significantly after 
completion of his training. This suggests that the beneficiary did perform the same duties 
during his period of training as those he would perform in the proffered position. 

(Director's emphasis.) On appeal, counsel quotes a previously submitted letter, indicating that the beneficiary 
"has been a minister-in-training and a missionary the whole time since he had come on staff in 1995." Counsel 
argues that the beneficiary's participation in training activities should not disqualifL him. 

We concur with counsel that ongoing training does not, by itself, constitute a disqualifjmg interruption, provided 
that the training did not interfere with the full-time performance of qualifying religious duties. Changes in the 
beneficiary's duties appear to represent a progression within a particular career track, rather than abrupt cessation 



of one occupation and the assumption of an entirely different one. Nevertheless, as we have already discussed, 
the petitioner has not satisfactorily shown that the beneficiary's primary duties constitute a religious occupation. 

For the reasons discussed above, we find that the director was justified in finding that the petitioner has not 
adequately established that the beneficiary's position qualifies as either a religious vocation or a religious 
occupation for immigration purposes. It necessarily follows that the beneficiary's past experience with the 
petitioner has not been shown to amount to qualifjlng experience. We also agree that the petitioner has not 
persuasively established its ability to compensate the beneficiary at the level claimed. Because any one of 
these issues is an impediment to approval of the petition, the director was amply justified in revoking the 
approval of the petition. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


