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DISCUSSION: The Director, California Service Center, initially approved the employment-based 
immigrant visa petition. Upon further review, the director determined that the petition had been 
approved in error and that the beneficiary was not eligible for the classification sought. The director 
properly served the petitioner with a notice of intent to revoke, and subsequently revoked the approval 
of the petition. The petitioner appealed the revocation. The Administrative Appeals Office (AAO) 
remanded the matter for a new decision pursuant to new regulations. The director again revoked the 
approval of the petition on notice, and certified the notice of revocation to the AAO for review. The 
AAO will affirm the revocation. 

The petitioner is described as an "American Dependency" of the Orthodox Church in Italy. It seeks to 
classify the beneficiary as a special immigrant religious worker pursuant to section 203(b)(4) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(4), to perform services as an assistant 
priest. The director determined that the individual who signed the Form 1-360 petition lacks hiring 
authority. The director also found that the petitioner had not established the existence of a qualifying 
full-time job offer, noting the beneficiary's secular employment and the lack of evidence that the 
petitioner has consistently paid the beneficiary at the proffered rate of compensation.. 

Section 205 of the Act, 8 U.S.C. 8 1155, states: "The Secretary of Homeland Security may, at any 
time, for what he deems to be good and sufficient cause, revoke the approval of any petition 
approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of 
Immigration Appeals has stated: 

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa 
petition is properly issued for "good and sufficient cause" where the evidence of 
record at the time the notice is issued, if unexplained and unrebutted, would warrant a 
denial of the visa petition based upon the petitioner's failure to meet his burden of 
proof. The decision to revoke will be sustained where the evidence of record at the 
time the decision is rendered, including any evidence or explanation submitted by the 
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988) (citing Matter of Estime, 19 I&N Dec. 450 (BIA 
1987)). 

By itself, the director's realization that a petition was incorrectly approved is good and sufficient 
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. The approval of a 
visa petition vests no rights in the beneficiary of the petition, as approval of a visa petition is but a 
preliminary step in the visa application process. The beneficiary is not, by mere approval of the 
petition, entitled to an immigrant visa. Id. at 589. 
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Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination . . . ; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The petitioner filed the petition on September 12, 2005. The director approved the petition on 
December 21,2005. On February 25,2008, the director served notice of the director's intent to revoke 
that approval. The director subsequently issued a notice of revocation on April 22, 2008, stating "the 
California Service Center has received no communication" in response to the notice of intent to revoke. 
On appeal, counsel protested that the petitioner had indeed responded to the notice. The record shows 
that the Service Center received the petitioner's response weeks before it issued the revocation notice. 
The AAO has considered all the various materials in rendering the present decision. 

The appeal was still pending when, on December 8, 2008, the AAO remanded the matter for a new 
decision in keeping with new regulations issued on November 26, 2008. The director subsequently 
issued a new notice of intent to revoke on December 23, 2008, which generally mirrors the earlier 
notice. In response to the second notice, the petitioner resubmitted its earlier response to the first notice. 

The director certified a new notice of revocation to the AAO on February 4, 2009. The petitioner's 
response to this latest notice consists, largely, of copies of prior submissions. 

Analysis of the 2009 revocation notice shows three stated grounds for revocation. The AAO will 
review each of these grounds individually. 

STANDING 

The first stated ground for revocation concerns the petitioner's role in the beneficiary's hiring. = 
) signed the Form 1-360 petition. In an August 24,2005 

letter included with the petitioner's initial submission, stated: 
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I am a Bishop of Palermo, Italy and the Bishop of Findlay, Ohio and American 
Dependencies. St. Michael's Mission Orthodox Church falls under my jurisdiction and 
as such I have [the] power and authority to sign this Petition. . . . 

The Church was established in 1994 and currently employs two (2) individuals, one of 
[whom] is [the beneficiary]. The Church is governed by the autonomous Orthodox 
Church in Italy and is under the immediate umbrella of the Diocese of Findlay. 

In both versions of the notice of intent to revoke, the director stated: 

The bishop signed and filed the petition, but he is not the head of or director of the local 
church and thus would not have the authorization to hire or fire employees. The 
Orthodox Church of Ohio does not have herarchical authority over St. Michael's 
Mission Orthodox Church as he is depended on for spiritual leadership and guidance, 
but not management of the organization. 

At the time the petitioner filed the petition in 2005, 8 C.F.R. 8 204.5(m)(l) specified that "any person in 
behalf of the alien" could file a special immigrant religious worker petition. Therefore, the status or 
identity of the individual sigmng Form 1-360 would not have been a valid basis for revocation at that 
time. If that regulation were still in effect, then reversing this particular ground for revocation would be 
the only rational option. The regulation, however, is not still in effect. 

Superseding regulations implemented in 2008 have eliminated the broad allowance that "any person" 
may file the petition. Under the current regulation at 8 C.F.R. 8 204.5(m)(6), a petition must be filed 
either by the alien or by his or her prospective United States employer. Supplementary information 
published with the new rule specified: "All cases pending on the rule's effective date . . . will be 
adjudicated under the standards of this rule." 73 Fed. Reg. 72275, 72285 (Nov. 26, 2008). The status 
of the petitioner, therefore, has become material to the outcome of the proceeding. 

The question, then, is whether the archbishop's organization is the beneficiary's prospective United 
States employer. In response to the first notice, the petitioner submitted a letter from now-Archbishop - who stated that the director's contention, quoted above, "is entirely false." He 
continued: 

In the Orthodox Church the bishop is the supreme authority in his diocese - and that 
means over all his Churches and in all aspects of the life of each Church. In the 
Orthodox Church there is no difference between spiritual leadership and being director 
of the local Church; it is the same thing. The bishop can hire, fire, ordain and remove 
clergy, open and close churches, decide salaries, and sign contracts in the name of the 
diocese or of the local parish or mission. 

The petitioner has resubmitted the above letter in response to subsequent notices. The petitioner has 
submitted no documentary evidence to support the archbishop's claims, and under other circumstances 
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this could be construed as the petitioner's failure to meet its burden of proof Here, however, the 
director did not identify any source for the assertion that the bishop (now archbishop) lacked authority 
over St. Michael's. The director simply declared that the bishop lacked that authority. 

Denial of this petition cannot be based upon the serious allegations of the director without evidence 
offered in support of those conclusions. Just as the unproven assertions of counsel are not evidence, 
neither are the unsupported conclusions of the director. CJ: Matter of Obaigbena, 19 I&N Dec. 533, 
534 note (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

This petition may not be denied based on inferences or conclusions that are not supported by the 
record. Observations contained in an investigative report that are conclusory, speculative, equivocal, 
or irrelevant do not provide good and sufficient cause for the issuance of a notice of intent to revoke 
the approval of a visa petition and cannot serve as the basis for revocation. Matter of Arias, 19 I&N 
Dec. 568 (BIA 1988). 

Without corroborating documentation, or even a cited source of information, we cannot consider the 
director's unsupported claims to automatically carry more weight than the petitioner's claims. USCIS 
cannot require the petitioner to rebut assertions or allegations for which the record offers no support. In 
the absence of specific evidence to discredit the petitioner's explanation, or to establish the substantial 
facts alleged in the notice of intent to revoke and in subsequent notices, the AAO finds no procedurally 
valid reason to reject or doubt the archbishop's assertion that he "is the supreme authority in his 
diocese," with authority, including hiring authority, over constituent churches within that jurisdiction. 

Pursuant to the above discussion, the M O  withdraws the director's finding that- 
lacked standing to file the petition as a church official on the beneficiary's behalf. Of greater concern 
are the remaining two grounds, which we shall consider together because they are significantly 
interrelated. 

OUTSIDE EMPLOYMENTNALIDITY OF JOB OFFER 

In his initial letter in August 2005, stated that the beneficiary's "current compensation 
package includes salary $25,000.00 per year [sic] for his services to our Church. In addition, we 
provide room, board, transportation and medical insurance. Tlus will continue to be his compensation 
for the purpose of the 1-360 Immigrant Visa." We will keep these stated terms in mind when 
considering the petitioner's subsequent submissions. 

Subsequent to the December 2005 approval of the petition, the beneficiary applied for adjustment of 
status in February 2006 and, in April 2007, obtained employment authorization incident to the pending 
adjustment application. 

In the February 25,2008 notice of intent to revoke, the director stated: 
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[Tlhe beneficiary is now only working about 20 to 25 hours a week for the petitioner 
since obtaining employment authorization. He has obtained full-time work as a roofer 
and no longer receives pay fiom the church. It appears that there is not and never was a 
need for a second full-time priest, especially since the congregation consist[s] of 35-50 
students fiom Bowling Green University and the University of Toledo. It also seems 
unusual that the beneficiary has not registered as a Minister with the State of Ohio. 

In response, the petitioner submitted a statement fi-om . The document is labeled 
"Affidavit" and stated he had been "duly sworn," but the undated, unnotarized document does 
not provide the name or title of the individual who s w o r e .  In the statement,- 
asserted: "do [sic] this day, [the beneficiary] still serves as a full-time priest at St. Michael's with 
various duties assigned to him." 

With respect to the director's observation that "the beneficiary has not registered as a Minister with the 
State of Ohio," stated "there is no legal requirement that a minister of religion have a 
Minister's License from the State of Ohio. Such license is useful only to register marriages in the local 
county office." f u r t h e r  claimed that, when the beneficiary first attempted to apply 
for such a license, he was "misinformed" that "only a citizen or person with a green card could get such 
license." 

The petitioner submitted a copy of a certificate marked "State of Ohio Authority to Solemnize 
Marriage,'' issued to the beneficiary on March 10, 2008. Because the beneficiary did not hold this 
certificate when the petition was filed in 2005, the 2008 certificate could not retroactively establish 
eligibility if, in fact, that certificate were a required piece of evidence. A petitioner may not make 
material changes to a petition that has already been filed in an effort to make an apparently deficient 
petition conform to USCIS requirements. See 8 C.F.R. $ 103.2(b)(l), (12); Matter of Izummi, 22 I&N 
Dec. 169, 175 (Commr. 1998) and Matter of Katigbak, 14 I&N Dec. 45, 49 (Regl. Commr. 1971), 
which require that beneficiaries seeking employment-based immigrant classification must possess the 
necessary qualifications as of the filing date of the visa petition. 

The record, however, does not indicate that the beneficiary was required to hold such a certificate in 
order to qualify as a minister of the petitioner's denomination. As a government document, the 
certificate pertains only to the beneficiary's authority to perform the civil function of marriage, and not 
to any religious authority (which is not under the jurisdiction of any secular government). Title 31, 
Chapter 3 101.08 of the Ohio Revised Code gives similar civil authority to judges, mayors, and certain 
other civil officials within the state. The law does not state that members of the clergy must be licensed 
by or registered with the State of Ohio in order to perform entirely religious functions; any law to that 
effect would likely fail the "Lemon test" advanced in Lemon v. Kurtzman, 43 U.S. 602 (1971). 

The certificate indicates that the beneficiary "produced credentials of hisher being a Regularly 
Ordained or Licensed Minister," indicating that the certificate is not what caused the beneficiary to be a 
minister; rather, his prior status as a minister justified the issuance of the certificate. 



We note that the record does not contain evidence (such as copies of civil marriage documents 
predating March 10,2008) that would indicate that the beneficiary had ever falsely claimed to hold the 
Ohio certificate at a time when he did not, in fact, hold it. The petitioner has consistently stated that it 
seeks to employ the beneficiary as an assistant priest, not as the head priest or sole priest at St. 
Michael's. Therefore, the AAO does not consider the beneficiary's lack of state licensure prior to 2008 
to be a deciding factor in this decision. 

Turning to the issue of the congregation's size, stated "the congregation does not 
'consist of 35-50 students . . . ' as stated in the Notice of Intent. 
members among whom there are about 35 university students." Both 
stated that the church continues to require the beneficiary's services because many parishioners are 
immigrants whose languages does not spe& and because of health problems. 

We note that the petitioner's initial submission included an August 26, 2005 printout from the 
petitioner's web site, hich described the church 
as an "Orthodox mission church for all Orthodox students of Bowling Green State University, 
University of Toledo and other colleges and universities in the Toledo vicinity." The web page 
added: "We also welcome other Christians and people of other religious affiliation to attend the 
Divine Liturgy," but then repeated the assertion that "St. Michael Archangel is the Orthodox mission 
church for all Orthodox students of Bowling Green State University, University of Toledo and other 
colleges and universities in the Toledo vicinity." St. Michael's own web site clearly reinforces the 
impression that its congregation is composed primarily of local students, or that the church exists 
mainly for the benefit of those students. 

In terms of the size of the congregation, the printout from the web site provided no numbers, but 
photographs show six rows of pews, occupied by a total of thirteen people. In the fi-ont row appear to 
be two children and an apparently middle-aged woman; the rough ages of the other parishioners cannot 
be discerned fi-om the low-resolution images. Thus, the photographs show that not everyone attending 
the church is a college student, but they do not show that the church services are well-attended. The 
printout fi-om the petitioner's web site, submitted by the petitioner, tends to support the director's 
assertion that the church is sparsely attended. 

In response to the first notice of intent to revoke, the petitioner submitted two undated sheets of St. 
Michael's stationery showing 65 names, followed by telephone numbers and signatures. The director 
does not appear to have taken into account this evidence that the church has more than 35 members. In 
the latest submission, the petitioner provides a list, labeled "Attendance: Sunday Jan 11, 2009," 
showing 50 names. A preamble to the list refers to the beneficiary's "presence in our church every 
Sunday." This new evidence likewise indicates a congregation size larger than 35 people. 
Nevertheless, these materials do not attest to the beneficiary's fbll-time employment at the church. At 
best, they establish his "presence . . . every Sunday," which is one day per week. 

The petitioner submitted copies of nine processed checks and four petty cash receipts reflecting 
payments from St. Michael's to the beneficiary between January 2007 and February 2008 as follows: 
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Payment Date Amount Payment Date Amount 
Check I 1/21/2007 $500 Petty Cash 911 612007 $1 000 
Check 3/5/2007 600 Petty Cash 10 1412007 1000 
Check 4/22/2007 1000 C h e c k  1 1/12/2007 1000 
Check 5/20/2007 500 Petty Cash 12/9/2007 1000 
Petty Cash 6/10/2007 1000 1 /6/2008 1000 

7/1/2007 550 Check Check 2/24/2008 1000 
Check 811 112007 1 100 

The processed checks rebut the claim that the beneficiary has been entirely unpaid since he obtained 
employment authorization in 2007. At the same time, the documents listed above show only $1 1,250 
paid to the beneficiary over thirteen months, an amount that is not readily consistent with full-time 
employment. 

In the petitioner's response to the first notice of intent to revoke, neither nor 
addressed the beneficiary's secular employment with a roofing company. 

In the second notice of intent to revoke, the director repeated the language fiom the previous notice and 
added: "The church does not appear to be able to compensate the beneficiary sufficiently so that he does 
not need to accept outside employment." The petitioner's response to this notice largely duplicated the 
response to the earlier notice. 

In response to the certified notice of revocation, counsel states: 

To be sure, Beneficiary and Petitioner do not deny the fact that Beneficiary was 
employed as a roofer after receiving his Employment Authorization Card . . . while still 
employed and serving St. Michael's on a full-time basis. In fact, that statement is 
accurate. . . . 

Beneficiary continued his role at St. Michael's pursuant to his status in addition to being 
lawfully employed as a roofer. . . . Beneficiary essentially took it upon himself to work a 
second job per the advice of his former counsel that he is entitled to work elsewhere. . . . 
If anything, the Service should applaud Respondent for his diligent and hardworking 
disposition that is a vital characteristic of our American value system. 

(Counsel's emphasis.) Counsel's assertions are at variance with the plain wording of the statute and 
regulations. Section 101(a)(27)(C)(ii)(I) of the Act requires that the alien seeks to enter the United 
States "solely for the purpose of carrying on the vocation of a minister" (emphasis added). Thls same 
language appears in the regulation at 8 C.F.R. 9 204.5(m)(Z)(i). The definition of a "minister" at 
8 C.F.R. 5 204.5(m)(5) likewise includes the requirement that the alien "[w]orks solely as a minister." 
8 C.F.R. 8 204.5(m)(7)(xi) requires the prospective employer to attest, under penalty of perjury, "[tlhat 
the alien will not be engaged in secular employment." 



The petitioner has stipulated that the beneficiary is not engaged solely as a minister. This is a 
disqualikng factor, sufficient by itself to warrant denial of the petition, or revocation of a petition 
already approved. The AAO affirms the director's undisputed finding that the beneficiary engages in 
secular employment, which is inherently disqualifjmg for an intending special immigrant minister. 

Furthermore, 8 C.F.R. 8 204.5(m)(7)(xii) requires the prospective employer to attest to its "ability and 
intention to compensate the alien." As noted above, t h e n -  claimed that the beneficiary 
would receive $25,000 per year plus other benefits over and above that base amount. The checks 
discussed above, however, show that the petitioner has been paying the beneficiary well below the 
promised rate. This substantial shortfall appears to be the reason that the petitioner began working for 
the roofing company within weeks of receiving employment authorization. The record, therefore, 
supports the director's finding that the petitioner is either unable or unwilling to fully support the 
beneficiary under the terms asserted in the initial filing of the petition. This discrepancy between the 
stated terms of employment and the documented payments is another ground for revocation, and the 
AAO affirms this finding. 

With respect to the beneficiary's work hours, counsel states: "It is questionable for the Service to state 
that Beneficiary 'only worked about 20-25 hours a week' without knowing the number of hours a 
typical priest works in a week or providing any examples of this" (counsel's emphasis). At issue in this 
proceeding is not "the number of hours a typical priest works in a week," but rather the number of hours 
one particular priest - the beneficiary - works in a week. The information about the beneficiary's 
schedule derives fi-om a September 10, 2007 site visit in which an immigration officer met with Fr. 

and spoke with t h e n -  by telephone. 

Counsel maintains that the beneficiary works full-time at St. Michael's, but provides no supporting 
evidence. We note that the petitioner's initial submission included uncertified copies of the 
beneficiary's 2003 and 2004 federal income tax returns, on which the beneficiary claimed $25,000 per 
year in income fi-om "St Michael The Archangle" (sic). The petitioner also submitted copies of 
unprocessed checks dated August 21, August 28, and September 4, 2005, indicating that St. Michael's 
paid the beneficiary $600 per week, which annualizes to $3 1,200 per year. If the documents are not 
accurate or authentic, then their submission raises obvious issues of credibility, but we need not make a 
finding regarding their authenticity in order to draw conclusions regarding the beneficiary's current 
compensation. The submission of these checks and tax documents, authentic or not, amounts to a claim 
that the petitioner used to pay the beneficiary $25,000, or more, per year. 

The more recent checks and petty cash receipts duplicated in the record indicate that the beneficiary 
typically received $1,000 per month, or less, during 2007 and early 2008. This is less than half of the 
beneficiary's claimed rate of compensation in 2003-2005. From this very substantial reduction in 
compensation, it is entirely reasonable to infer a corresponding reduction in hours worked. Such a 
reduction in hours would also be consistent with the beneficiary's reduced availability owing to his 
undisputed second job. 



Pursuant to 8 C.F.R. 5 204.5(m)(2), the job offer extended to a special immigrant religious worker 
must be for full-time employment (meaning an average of at least 35 hours per week). The 
petitioner has not credibly established that the beneficiary's position is, or will be, full-time. The 
AAO affirms the director's finding to that effect. 

While the record does not support all of the director's claims and findings, the AAO finds that the 
record justifies the director's determination that the beneficiary is ineligible for the benefit sought and 
that revocation of the approval of the petition is the appropriate course of action. The AAO maintains 
plenary power to review each appeal on a de novo basis. 5 U.S.C. $ 557(b) ("On appeal from or 
review of the initial decision, the agency has all the powers which it would have in making the initial 
decision except as it may limit the issues on notice or by rule. "); see also Janka v. U.S. Dept. of 
Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 199 1). The AAO's de novo authority has been long 
recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

The director's decision will be affirmed for the above stated reasons, with each considered as an 
independent and alternative basis for revocation. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 
1361. The petitioner has not sustained that burden. 

ORDER: The director's decision of February 4,2009 is affirmed. 


