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This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
5 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
5 103S(a)(l)(i). 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1153(b)(4), to perform services as a minister. The director determined that the petitioner had 
failed to establish that the beneficiary had been engaged continuously in a qualifying religious 
vocation or occupation for two full years immediately preceding the filing of the petition. 

Counsel for the petitioner timely filed a Form I-290B, Notice of Appeal or Motion, in which she 
asserted that the director's determination that the beneficiary did not meet the two-year experience 
requirement is "not in conformity with case decisions" that "apply a flexible approach to satisfying 
the experience requirement." Counsel also asserts: "The decision also incorrectly makes 
employment in ' l a h l  immigration status' a requirement; this is not a part of the regulations."' 
Counsel indicated on the Form I-290B that a brief andlor additional evidence would be submitted to 
the AAO withm 30 days. However, as of the date of this decision, more than nine months after the 
appeal was filed, no further documentation has been received by the AAO. Therefore, the record 
will be considered complete as presently constituted. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 10 1 (a)(27)(C) of the Act, 8 U.S.C. 5 1 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for 
admission, has been a member of a religious denomination having a bona fide 
nonprofit, religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30,2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious 
vocation or occupation, or 

(111) before September 30, 2012, in order to work for the organization (or 
for a bona fide organization which is affiliated with the religious 
denomination and is exempt from taxation as an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occupation; and 



(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

As required under section 2(b)(l) of the Special Immigrant Nonminister Religious Worker 
Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), the U.S. Citizenship and Immigration 
Service (USCIS) promulgated a rule setting forth new regulations for special immigrant religious 
worker petitions which became effective on November 26, 2008. Supplementary information 
published with the new rule specified: "All cases pending on the rule's effective date . . . will be 
adjudicated under the standards of this rule. If documentation is required under this rule that was 
not required before, the petition will not be denied. Instead the petitioner will be allowed a 
reasonable period of time to provide the required evidence or information." 73 Fed. Reg. 72276, 
72285 (Nov. 26,2008). 

We note that the petition was filed prior to the implementation of the new regulations; however, 
the director's decision was issued after the effective date of the regulation. Section 557(b) of the 
Administrative Procedure Act (APA), 5 U.S.C. 5 557(b), provides that an initial agency decision is 
not final if "there is an appeal to, or review on motion of, the agency within time provided by rule." 
The petitioner's 30-day period for filing an appeal had not expired and it had not filed an appeal as 
of November 26, 2008. Accordingly, the petition is subject to the requirements of the new 
regulations. Although the petitioner was not granted an opportunity to submit additional 
documentation required by the regulation, we find that this is harmless error as the additional 
required documentation would not overcome the grounds for denial of the petition. 

The issue presented on appeal is whether the petitioner established that the beneficiary had been 
engaged continuously in a qualifying religious vocation or occupation for two full years 
immediately preceding the filing of the petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for sabbatical that 
did not involve unauthorized work in the United States. However, the alien must 



have been a member of the petitioner's denomination throughout the two years of 
qualifying employment. 

Therefore, the petitioner must show that the beneficiary had been working in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United 
States, continuously for at least the two-year period immediately preceding the filing of the 
petition. The petition was filed on March 30, 2006. Accordingly, the petitioner must establish that 
the beneficiary had been continuously employed in qualifying religious work throughout the two- 
year period immediately preceding that date. 

The regulation at 8 C.F.R. 5 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

The record reflects that the beneficiary entered the United States on April 24,2005 pursuant to a 
B-2 visitor's visa. An alien who is present in the United States pursuant to a B-2 visa is not 
authorized to work in the United States. Section 101(a)(15(B) of the Act, 8 U.S.C. 
5 1 10 1 (a)(15(B); 8 C.F.R. 5 2 14.1 (e). The petitioner submitted no documentation to establish 
that the beneficiary received a change in his nonimmigrant status that would permit him to work 
in the United States. On the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, 
the petitioner indicated that the beneficiary was out of status for immigration purposes. 



Accordingly, any work by the beneficiary that occurred in the United States in an unauthorized 
status is not qualifying work for the purpose of this visa petition. 

With the petition, the petitioner submitted a copy of a June 7, 1977 "ministerial certificate" from 
the International Gospel Assemblies, Inc. certifying that the beneficiary had been licensed as a 
minister in the "Gospel of Christ." The petitioner also submitted a copy of a June 11, 1984 
certificate from the Full Gospel Christian Association licensing the beneficiary as an ordained 
minister. However, the petitioner submitted no documentation of the beneficiary's work during 
the two-year qualifying period. 

In response to the director's request for evidence (RFE) of June 29, 2006, the petitioner 
submitted a letter from- who stated: 

[W]e are certifying that [the beneficiary] has been a member of the above church 
since the beginning of 2004. The Rev's main duty is to assist me in the ministry. 
His title is Pastor's Assistant. One of his main duties is to train the youth ministry 
in becoming evangelist[s]. Second, he is responsible for maintaining the bible 
classes, which is [sic] held on Friday evenings and the 'Fasting' services on 
Saturdays. [The beneficiary] does community outreach as well, including visiting 
the local hospitals, home visits and offer counseling if needed. 

[The beneficiary's] activities had begun on January 1, 2006, he works a total 
number of 22 hours a week. 

then stated that the beneficiary's "work is not limited" to the 22 hours, as "he 
goes beyond his line of duty." The petitioner, however, submitted no documentation such as 
Forms W-2 or other financial documentation as required by the regulation to corroborate the 
beneficiary's employment with the petitioning organization. 

The petitioner submitted documentation reflecting that the beneficiary had founded a church and 
a school in Haiti in 1978. An attestation from the Deliverance Christian Fellowship Church of 
Haiti, with a translation provided by the beneficiary, indicates that the beneficiary worked with 
the organization from 1990 to 2000. The petitioner provided no documentation to confirm the 
beneficiary's employment as a minister in Haiti from March 30, 2004 (two years prior to filing 
the visa petition) until April 24,2005 (the date he entered the United States). 

The petitioner has therefore failed to establish that the beneficiary worked continuously in a 
qualifying religious vocation or occupation for two full years immediately preceding the filing of 
the petition. 

Beyond the decision of the director, the petitioner has not provided the attestation required by the 
regulation at 8 C.F.R. 4 204.5(m)(7) and has failed to establish its ability to compensate the 
beneficiary as required by 8 C.F.R. 5 204,5(m)(10). However, as discussed previously, the 
petitioner was not given an opportunity to address these new requirements of the regulation. 



Nonetheless, as the petition will be denied on other grounds, the director's failure to provide the 
petitioner with an opportunity to address these issues constitutes harmless error. 

Additionally, the record reflects that USCIS conducted a site verification review of the 
petitioner's location on April 11, 2007. The visit noted there were no visible signs of the 
petitioner's name or any other business conducted at the location listed on the Form 1-360 
petition and that neither the the individual who signed the petition, nor the 
beneficiary were present at the site. No one answered the phone at the number provided by the 
petitioner. Accordingly, the investigator was unable to confirm the information provided in the 
petition. 

The regulation at 8 C.F.R. $ 204.5(m)(12) provides: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization 
records relating to compliance with immigration laws and regulations, and an 
interview with any other individuals or review of any other records that the 
USCIS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters, satellite locations, or the work locations 
planned for the applicable employee. If USCIS decides to conduct a pre-approval 
inspection, satisfactory completion of such inspection will be a condition for 
approval of any petition. 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


