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DISCUSSION: The Director, California Service Center, initially approved the employment- 
based immigrant visa petition. On further review, the director determined that the beneficiary 
was not eligible for the visa preference classification. Accordingly, the director properly served 
the petitioner with a Notice of Intent to Revoke (NOIR) the approval of the preference visa 
petition and her reasons therefore, and subsequently exercised her discretion to revoke the 
approval of the petition on January 17,2009. The matter is now before the Administrative Appeals 
Office (AAO) on appeal. The decision of the director will be withdrawn and the petition will be 
remanded for further action and consideration. 

On November 26, 2008, as required under section 2(b)(l) of the Special Immigrant Nonminister 
Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), U.S. Citizenship 
and Immigration Services (USCIS) promulgated a rule setting forth new regulations for special 
immigrant religious worker petitions. 73 Fed. Reg. 72276 (Nov. 26,2008). 

Despite the issuance of new regulations (which superseded and replaced the old regulations), the 
director denied the present petition on January 17, 2009 under the old regulations, rather than 
under the new regulations. Therefore, the director erroneously based the decision on obsolete 
regulations that were no longer in effect at the time of the decision. 

The director must issue a new decision based on the new regulations promulgated on November 
26, 2008. Because the new regulations include substantial new evidentiary requirements, the 
director must also afford the petitioner an opportunity to submit all such evidence that the petitioner 
did not initially submit or that the director has not previously requested. 8 C.F.R. 3 103.2(b)(8). As 
always in these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the 
Act, 8 U.S.C. 3 1361. 

ORDER: The matter is remanded to the director, California Service Center, for the issuance of 
a request for evidence (if necessary) and a new decision in accordance with the 
requirements of the new regulation published at 73 Fed. Reg. 72276 (Nov. 26, 
2008). If the new decision is adverse to the petitioner, it shall be certified to the 
AAO for review. 


