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DISCUSSION: The Director, Vermont Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals Office (AAO) rejected a subsequent appeal as 
improperly filed. The petitioner has filed a motion to reopen and reconsider the proceeding. The 
AAO will dismiss the motion. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 11 53(b)(4), to perform services as a youth couples counselor. The director determined that the 
petitioner had not established that the beneficiary had been engaged continuously in a qualifying 
religious vocation or occupation for two full years immediately preceding the filing of the 
petition or that it has the ability to pay the proffered wage. 

Pursuant to U.S. Citizenship and Immigration Services (USCIS) regulations at 8 C.F.R. 
§ 103.5(a)(l)(i), any motion to reconsider an action by the Service filed by an applicant or 
petitioner must be filed within 30 days of the decision that the motion seeks to reconsider. Any 
motion to reopen a proceeding before the Service filed by an applicant or petitioner, must be 
filed within 30 days of the decision that the motion seeks to reopen, except that failure to file 
before this period expires, may be excused in the discretion of USCIS where it is demonstrated 
that the delay was reasonable and was beyond the control of the applicant or petitioner. 

If the decision was mailed, the motion must be filed within 33 days. See 8 C.F.R. 5 103.5a(b). 

A motion to reconsider must state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or Service policy. A motion to reconsider a decision on an application or petition must 
also, when filed, establish that the decision was incorrect based on the evidence of record at the 
time of the initial decision. 8 C.F.R. 8 103.5(a)(3). 

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. 5 103.5(a)(4). 

The director denied the petition on May 9,2007. On June 11,2007, an appeal was filed by a 
, on the petitioner's behalf. The AAO rejected this appeal 
on September 18, 2008, because w a s  not an attorney as defined at 8 C.F.R. 9 1 .l (f) 
and I was not accredited by the Executive Office of Immigration 
Review, and therefore neither the individual nor the organization had standing to file an appeal 
on the petitioner's behalf. 

We note that the AAO did not issue a decision as such. Rather, by rejecting the appeal, the AAO 
served notice that it would issue no decision, as there existed no procedural grounds to do so. 
Therefore, there is no AAO decision to reopen. Even if this were not the case, however, the 
AAO cannot accept the motion now before it. 
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The petitioner, through counsel, filed the present motion on December 23, 2008, more than three 
months after the AAO rejected the appeal on September 1 8,2008. The regulations do not permit 
the filing of an untimely motion to reconsider. 8 C.F.R. 5 103.5(a)(l)(i) permits the filing of an 
untimely motion to reopen, where it is demonstrated that the delay was reasonable and was 
beyond the control of the petitioner. Here, the petitioner has not demonstrated that the delay of 
several months was either reasonable or beyond the petitioner's control. The AAO must 
therefore dismiss the motion as untimely. 

Furthermore, the AAO based its rejection on lack of standing to file the appeal. 
Although 8 C.F.R. 5 103.5(a)(3) requires that a motion to reconsider a decision on an application 
or petition must, when filed, establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision, counsel does not contest the AA07s finding that = 

lacked standing to file the appeal. Counsel, instead, contends that it took so long for 
USCIS to raise the issue that the AAO ought to overlook it and accept the appeal on its merits, 
"since CIS is also at fault." Counsel cites no statute, regulations, or case law to support this 
contention. Even accepting that the director erred by addressing some correspondence to - 
, it does not follow that USCIS or the AAO must compound that error by acting as though 
the appeal was properly filed. It would be absurd to suggest that USCIS or any agency must 
treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 
1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). Therefore, the petitioner's 
submission does not meet the substantive requirements of a motion to reconsider. 

For the reasons stated above, the petitioner's submission does not meet the requirements of a 
motion. The AAO must therefore dismiss the motion pursuant to 8 C.F.R. 5 103.5(a)(4). 

ORDER: The motion is dismissed. 


