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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office on appeal. The AAO will 
withdraw the director's decision. Because the petition cannot be approved without further evidence, the 
AAO will remand the petition for further action and consideration. 

The petitioner is the North American branch of an evangelical Protestant Christian denomination based 
in Nigeria. It seeks to classify the beneficiary as a special immigrant religious worker pursuant to 
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1153(b)(4), to perform 
services as pastor of the Tower of Refuge in Sioux Falls, South Dakota. The director determined that a 
site visit and follow-up telephone call failed to verifL the existence of either the petitioner or a bonafide 
job offer for the beneficiary. 

On appeal, the petitioner submits materials intended to explain the director's findings. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101 (a)(27)(C) of the Act, 8 U.S.C. 5 1 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before October 3 1,2009, in order to work for the organization at the request 
of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before October 3 1,2009, in order to work for the organization (or for a bona 
fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 8 204.5(m)(12) reads: 
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Inspections, evaluations, verzjications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with any 
other individuals or review of any other records that the USCIS considers pertinent to 
the integrity of the organization. An inspection may include the organization 
headquarters, satellite locations, or the work locations planned for the applicable 
employee. If USCIS decides to conduct a pre-approval inspection, satisfactory 
completion of such inspection will be a condition for approval of any petition. 

The petitioner filed the petition on April 30,2008. The Form 1-360 petition provided a street address in 
Greenville, Texas, for the petitioning entity. In a letter with the initial filing, - 
identified as the Chairman of the petitioner's North American Board of Coordinators, stated that the 
petitioner "needed to send a Minister to Pastor the Church [in South Dakota] and convert it from a 
fellowship to a full Church. . . . And this role [the beneficiary] has successfully fulfilled since 2005 and 
has continued in that capacity as the pastor of the church." 

The petitioner submitted documents relating to the petitioning organization in Texas, including an 
auditor's report. With respect to the beneficiary's claimed church in South Dakota, the petitioner 
submitted a copy of a bulletin from All Nations City Church, announcing a guest appearance by the 
beneficiary. The bulletin stated that the beneficiary "is currently the Pastor of The Redeemed Christian 
Church of God, (Tower of Refuge) here in Sioux Falls." The petitioner also submitted computer- 
printed lesson materials with the name and address of the Tower of Refuge. Materials in the record 
indicate that the Tower of Refuge meets in a rented suite at Nordic Hall in Sioux Falls. 

On Thursday, November 6, 2008, an immigration officer (10) visited the petitioner's street address in 
Greenville, Texas. The I 0  found no people at the site. There was no exterior sign on the building, 
although religious posters were visible through the windows and road signs mentioned a nearby 
"Redemption Camp." The I 0  called the telephone number shown on a "Redemption Camp" sign. The 
automated system identified the petitioning organization, and the I 0  left a recorded message. The I 0  
stated "no response has been received." 

On December 2. 2008. the director issued a notice of intent to denv the ~etition. based on the 10's 
inabilit to veri the information in the petition. In response, d of the petitioner's Headquarters Zone, stated: "We are sorry that we could not be 
reached when your officers conducted a site check on November 6,2008 because we were on vacation 
after our annual Ministers and Workers' conference. That also explains ow  inability to return your 
call." The petitioner's -stated: "We deeply regret - any 
inconvenience you may have experienced as a result of your earlier visit to the Redemption Camp and 
not seeing anyone to talk to at [the petitioner's] office." 



The petitioner submitted copies of some of the beneficiary's monthly pay receipts dated 2006-2008, and 
brochures for the petitioner's annual conventions in June 2007 and June 2008 (including directories that 
identified the beneficiary as the pastor of Tower of Refuge). 

The director denied the petition on January 5,2009, stating: 

The petitioner has not submitted any supporting documents to support its claim. The 
petitioner did not explain why a notice was not placed in the entrance to the premises 
notifying the public that the religious entity was closed because the employers were on 
vacation. Furthermore, the petitioner has not submitted evidence that an annual 
Ministers and Workers conference took place. 

Several discrepancies in the record have not been explained by the petitioner. The 
petitioner has not overcome the grounds of the Intent to Deny. 

The petitioner has failed to demonstrate that a [qualifying tax-exempt religious] 
organization . . . exist[s] in the United States. The petitioner has failed to demonstrate 
that a bona fide job offer exists. 

On appeal, counsel notes that the director mentioned "[s]everal discrepancies in the record," but the 
director "did not state . . . what the discrepancies were." We agree with counsel. The findings in the 
notice of intent to deny were not "discrepancies." It is true that the I0  was not able to verify the 
petitioner's claims during the site visit, but lack of verification is not a "discrepancy." The petitioner 
did not make contradictory or inconsistent claims. 

The failure of the site visit to verify the petitioner's claims is a serious matter, but we must view it in 
context to determine how serious. If the petitioner's claimed street address proved to be a vacant lot or 
a restaurant, for instance, this would rightly cast very grave doubt on the petitioner's claims. Here, 
however, the I 0  found an empty building decorated with "religious posters" and a posted telephone 
number that, when called, identified the petitioning organization. It is grounds for concern that the 
building was empty when the I 0  visited, but what the I 0  found at the site is consistent with a religious 
organization. 

The director noted that "the petitioner has not submitted evidence that an annual Ministers and Workers 
conference took place." The director had not previously requested such evidence. On appeal, the 
petitioner submits copies of materials from the "Workers' and Ministers' Conference" held at the 
petitioner's "Redemption Camp" in late October, 2008. 

8 C.F.R. § 204.5(m)(12) states: "If USCIS decides to conduct a pre-approval inspection, satisfactory 
completion of a site inspection will be a condition for approval of any petition." This does not mean, 
however, that a single visit to an empty building is an automatic and irrebuttable basis for denial of the 
petition. It does not prove or imply that the petitioner (identified as a religious denomination with 



hundreds of churches throughout the United States) does not exist, and it is not a sufficient basis to 
conclude that no valid job offer exists for the beneficiary. 

The petitioner's explanation for the absence of staff on the day of the 10's visit is not wildly 
implausible, and the I 0  reported the presence of religious materials and the posting of a telephone 
number corresponding to the petitioning entity. At best, we find that the November 2008 site visit was 
inconclusive, and a follow-up visit is in order. We note that the record identifies a web site, http://www. 
rccnconvention.orq, which may contain a calendar of upcoming events. Such a calendar might, in turn, 
provide a useful guide in scheduling a second site visit. (If the building is empty at a time when a major 
event is alleged to be happening there, then the petitioner's credibility would be greatly damaged.) 

Also, if the director is concerned about the validity of the beneficiary's job offer, then a visit to the site 
of the beneficiary's church in Sioux Falls, South Dakota, may be in order. The record is filled with 
addresses of the petitioner's member churches, which provide hrther possible avenues of inquiry. 

In summary, we agree with the director that the visit to the petitioner's headquarters in Greenville did 
not provide proof of the petitioner's claims. We also find, however, that the 10's findings during this 
single visit do not justify the sweeping conclusions set forth in the director's decision. If the director 
believes a site visit is necessary, the director must attempt another visit. 

Beyond the director's decision, we find another issue of concern. The AAO maintains plenary 
power to review each appeal on a de novo basis. 5 U.S.C. $ 557(b) ("On appeal from or review of 
the initial decision, the agency has all the powers which it would have in making the initial decision 
except as it may limit the issues on notice or by rule."); see also Janka v. US. Dept. of Transp., 
NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has been long recognized 
by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

After the petition's April 2008 filing date, but before the January 2009 denial, new regulations replaced 
the existing regulations at 8 C.F.R. $ 204.5(m) as of November 26, 2008. The director's decision cited 
some of these new regulations, but there are additional requirements that the petitioner must meet 
before the petition can be approved. 

8 C.F.R. $ 204.5(m)(7) requires the petitioner to complete, sign and date a detailed attestation 
regarding the petitioning entity, the job offer, and other important information. The petitioner did 
not initially submit such an attestation, because it was not yet required at the time. The director must 
request, and the petitioner must provide, this required attestation. 

8 C.F.R. $ 204.5(m)(10) requires the petitioner to submit verifiable evidence of how the petitioner 
intends to compensate the alien. Such compensation may include salaried or non-salaried 
compensation. This evidence may include past evidence of compensation for similar positions; 
budgets showing monies set aside for salaries, leases, etc.; verifiable documentation that room and 
board will be provided; or other evidence acceptable to USCIS. If Internal Revenue Service (IRS) 
documentation, such as IRS Form W-2 or certified tax returns, is available, it must be provided. If 



IRS documentation is not available, an explanation for its absence must be provided, along with 
comparable, verifiable documentation. 

8 C.F.R. $ 204.5(m)(11) requires the petitioner to document the beneficiary's prior employment. The 
petitioner must submit IRS documentation, such as an IRS Form W-2 or certified copies of income tax 
returns, to establish qualifying employment that occurred in the United States. 

Because the petitioner has not yet met the above requirements, the director cannot yet approve the 
petition. Nevertheless, because these requirements did not yet exist at the time of filing, the director 
must request the necessary evidence before the director can deny the petition based on the lack of that 
evidence. Supplementary information published with the new regulations specified: "All cases pending 
on the rule's effective date . . . will be adjudicated under the standards of this rule. If documentation is 
required under this rule that was not required before, the petition will not be denied. Instead the 
petitioner will be allowed a reasonable period of time to provide the required evidence or information." 
73 Fed. Reg. 72276,72285 (Nov. 26,2008). 

Therefore, thls matter will be remanded. The director may request any additional evidence deemed 
warranted and should allow the petitioner to submit additional evidence in support of its position within 
a reasonable period of time. As always in these proceedings, the burden of proof rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for further 
action in accordance with the foregoing and entry of a new decision which, if adverse to 
the petitioner, is to be certified to the Administrative Appeals Office for review. 


