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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a synagogue. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
tj 1153(b)(4), to perform services as preschool teacher. The director determined that the 
petitioner had not established that it is a bona fide nonprofit religious organization and that the 
position qualifies as that of a religious occupation. 

Counsel submits a brief and additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101 (a)(27)(C) of the Act, 8 U.S.C. tj 1 10 1 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The first issue presented on appeal is whether the petitioner has established that it is a bona fide 
nonprofit religious organization. 

The regulation at 8 C.F.R. tj 204.5(m)(5) provides, in pertinent part: 
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Tax-exempt organization means an organization that has received a determination 
letter from the IRS establishing that it, or a group that it belongs to, is exempt 
from taxation in accordance with sections 501(c)(3) of the IRC of 1986 or 
subsequent amendments or equivalent sections of prior enactments of the IRC. 

Additionally, the regulation at 8 C.F.R. tj 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the Internal Revenue 
Service (IRS) establishing that the organization is a tax-exempt 
organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the Internal Revenue Code [IRC] of 1986, or 
subsequent amendment or equivalent sections of prior enactments of the 
[IRC], as something other than a religious organization: 

(A) A currently valid determination letter from the IRS 
establishing that the organization is a tax-exempt organization; 

(B) Documentation that establishes the religious nature and 
purpose of the organization, such as a copy of the organizing 
instrument of the organization that specifies the purposes of the 
organization; 

(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious 
purpose and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious 
denomination certification certifying that the petitioning 
organization is affiliated with the religious denomination. The 
certification is to be submitted by the petitioner along with the 
petition. 

In an October 29,2008 letter, counsel stated: 
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The petitioner must show evidence that they are exempt from taxation from the 
[IRS] under the [IRC]. The organization does not possess a certificate from the IRS 
to establish their exemption. However, as per IRS regulation, no such certificate is 
required. 

To establish its tax-exempt status, the petitioner provided a copy of its articles of incorporation, a 
page from the IRS website, an excerpt from the IRS Instructions for Form 1023 indicating that 
churches were exempt from filing for recognition of its tax exempt status from the IRS, and a copy 
of an April 24,2000 letter from -1 identified by the petitioner as its attorney, 
who advised the petitioner that it did not have to apply for an IRS exemption. The record also 
contains a copy of an April 12, 1999 letter from a customer service representative at the IRS, 
a d v i s i n g  that the representative had taken steps to stop further notices to the petitioner to 
file IRS Form 1120, as the IRS records show that it is a religious organization. However, the letter 
from the IRS does not appear to be certifying that the petitioner was determined to be a religious 
organization but simply an acknowledgement that the IRS considered the petitioner a religious 
organization for the purpose of filing IRS Form 1120 and IRS Form 990, Return of Organization 
Exempt from Income Tax. This would be consistent with the IRS regulations stating that a church is 
not required to obtain a certification of exemption from the IRS for the purpose of paying taxes and 
filing an income tax return. 

On appeal, counsel reasserts his argument that the IRS exempts the petitioner, as a church, from the 
requirement to obtain a certification determination. Counsel further asserts that the petitioner 
"submitted evidence documenting its status as a 501(c)(3) tax-exempt organization" but that USCIS 
"dismissed the evidence without an explanation as to why such evidence was insufficient," adding 
that the USCIS "offered nothing as to why the tax code documents were not accepted." 

Nonetheless, the U.S. Citizenship and Immigration Service (USCIS) regulation is clear that to 
satisfy immigration requirements, the petitioner must submit a currently valid determination 
letter from the IRS. The regulation does not provide alternative means of establishing tax-exempt 
status and makes no provisions for the petitioner to determine the evidence that it wishes to 
submit in order to establish its tax-exempt status. The regulations governing immigration under 
the purview of USCIS and those governing federal taxation under the purview of the IRS serve 
two different purposes. While the IRS regulations may automatically exempt churches as 
nonprofit organizations for the purpose of determining whether such an organization is required 
to file a tax return and pay taxes, the USCIS regulation offers no such exemption for those 
organizations who seek benefits under this visa preference classification. We note that the IRS 
guidance to churches includes the following advisory: 

Although there is no requirement to do so, many churches seek recognition of 
tax-exempt status from the IRS because such recognition assures church leaders, 
members, and contributors that the church is recognized as exempt and qualifies 
for related tax benefits. 
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IRS Publication 1828, Tax Guide for Churches and Religious Organizations. 

Thus, the IRS recognizes that there may be a legitimate reason why a church may want to obtain 
official IRS recognition as a tax-exempt organization even when under its own regulations, the 
church is not required to do so. The IRS provides detailed guidance on how to obtain a certification 
letter that applies equally to churches and to other religious organizations. Id. 

The petitioner has failed to establish that it is a bona fide nonprofit religious organization as required 
by 8 C.F.R. $204.5(m)(8). 

The second issue on appeal is whether the petitioner has established that the proffered position 
qualifies as that of a religious occupation. The regulation at 8 C.F.R. $ 204.5(m)(5) defines 
"religious occupation" as an occupation that meets all of the following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating 
or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, fund raisers, 
persons solely involved in the solicitation of donations, or similar positions, 
although limited administrative duties that are only incidental to religious 
functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

In its November 6, 2008 letter submitted in support of the petition, the petitioner stated that it 
accepted children in its preschool starting at the age of six weeks and continuing through 
kindergarten. The petitioner also stated: 

[The preschool] is designed to foster social, emotional, cognitive and physical 
development that invites creativity, curiosity, individuality and social growth. We 
achieve this through language development activities, fine, and gross motor play, 
indoor and outdoor recreation, creative movement and music. These programs 
also enable children [tolexplore the world of computers. We emphasize Jewish 
identity through Hebrew learning, holiday celebrations, Shabbat programs, music 
and our unique Mitzvah Malkah curriculum. 

The petitioner further stated: 
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[The beneficiary] will continue to be responsible for teaching preschool age children. 
She will be responsible for teaching them basic Hebrew, Jewish holidays, Jewish 
customs and practices, Jewish history and Israeli history. Her specific tasks are as 
follows: 

Greet the children as they arrive and discuss feeding schedule for the day and 
any concerns or questions about their child with the parents. 
Interact with the children using verbal and non-verbal skills 
Speak to the children in Hebrew 
Play finger games in order to develop gross and fine motor skills 
Sing Jewish songs with the children 
Provide bilingual instruction in English and Hebrew 
Read Jewish bible and Talmud stories to reinforce Jewish faith and 
understanding 
Design Jewish holiday artwork to preserve Jewish traditions and art 
Perform Jewish Customs and practice role-play with the children 
Assist children with play dough, sand table and music 
Supervise the children in outside play or walks outside 
Supervise and assist children during lunch and meal times 
Prepare children for rest and quiet time 
Supervise nap time 
Assist the children with any questions regarding their faith, customs and 
traditions 
Prepare the children to go home 
Discuss any issues or concerns with the parents at the end of the day 

In an August 13, 2008 job offer, the petitioner confirmed that the beneficiary would be 
reappointed to her position as "Toddler Teacher," with working hours from 7:30-3:30 and a 
salary of $22,295. The petitioner also provided a daily schedule for the "young toddler:" 

Breakfast, free play. 
Diapers. 
Circle time, story, songs. 
Free play. 
Snack. 
Play outside or inside. 
Art work. 
Free play in the room or in the bike room. 
Lunch. 
Diapers. 
Get ready for nap, story time. 
Nap. 
Diapers. 
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3:34 - 4:OO Snack. 
4:OO - 6:OO Play outside or inside, songs, story, clean up and say 

goodbye. 

In documentation about its preschool, the petitioner stated, "Children can begin to attend our 
Infant and Toddler Center at 6 weeks of age. For preschoolers, ages 18 months through 
kindergarten we offer two different licensed tacks of education. Some parents choose our 
Developmental Track while others opt for Montessori Education." In describing its 
"Developmental Track," the petitioner's documentation indicates: 

The Developmental Program offers children an opportunity to learn in an age- 
appropriate environment. Teachers work with children to tailor the program to 
encourage children to learn social, emotional, educational, and developmental 
skills. 

Beginning in the infant room, children are exposed to shapes, colors, textures and 
sound. These experiences form the foundation for learning. Beginning in the 
toddler classes, children learn shapes and colors through play. Using paints, 
building blocks, markers and other activities, children are taught basic learning 
skills. Learning is formalized as children get older, with an emphasis on 
imaginative play and real world learning. In the 3-year-old classes, computer 
skills are introduced. In the Pre-K classes, emphasis is on preparedness for 
kindergarten. The curriculum is designed in cooperation with local schools to 
ensure that children are ready. 

The petitioner describes the Montessori track as follows: 

The Montessori track offers a rich, child-centered education firmly grounded in 
Montessori principals, educating children three years through kindergarten. 

Our Montessori programs combine general and Judaic studies in an integrated 
curriculum. The study of mathematics, language arts, science, history, and 
geography blend seamlessly throughout the day with Torah studies, Hebrew 
language, modern Jewish culture and Jewish Ritual. Supplementing our academic 
study, the visual, performing, and physical arts offer students creative 
opportunities to explore their studies through art, music, dance, theater, 
storytelling, movement, cooking and poetry. 

The classroom curriculum also covers the study of ground rules, snack 
preparation, the Brachot (blessings), the Teffilot (prayers) and any other unit 
which evolves as a result of the children's interests or questions and the Teacher's 
particular skills and passions. Through the curriculum, [the petitioner] meets the 
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spiritual and developmental needs of children from all backgrounds in an age 
appropriate, concrete, child-centered manner. 

In denying the petition, the director cited a study of the "developmental milestones expected of 
the child." The director did not identify the study nor was a copy included in the record of 
proceeding. Based on this study, the director concluded that "[ilt would be impossible to teach 
young children at [the ages of 1 and 21 the significance of different aspects of the Jewish faith in 
a group setting and to learn the important values in a classroom instruction." The director stated: 

The full significance of the preschool education was to nurture the children to 
develop a positive self image, creativity, and independence for their physical, 
social and emotional development. Although the petitioner created predisposed 
duties to create a religious significance to the functions of the toddler teacher, it 
appears that the religious significance did not equate to a traditional religious 
occupation. Additionally, the duties described are dissimilar to the more complete 
job description for a common preschool teacher. The beneficiary's duties with 
some religious emphasis are not applicable to the toddlers involved and would not 
relate to a traditional religious function. 

On appeal, counsel states that the position of preschool teacher includes activities of both a 
secular and religious nature and that under Soltane v. INS, 381 F.3d 143 (3d Cir. 2004), the 
secular activities do not disqualify the position as being a religious occupation. Citing what he 
claims is a study by the National Institute on Deafness and Other Communication Disorders of 
the National Institutes of Health, counsel attempts to refute the director's study of the expected 
development of children, stating that "studies show that language development is an essential 
part of brain development from ages birth to three years." Counsel then argues: 

Understanding of the Hebrew language is critical for the study of Judaism. 
Hebrew is an essential element to Judaism and it is important for the children to 
be exposed to the language at an early age so that they can begin to understand 
their own religious holidays and traditions. Many Jewish songs are in the Hebrew 
language so it is important for children to learn the language so that they can 
participate in the religious celebrations. Children begin to develop language skills 
at an early stage in life and exposure to Hebrew during this time will ensure the 
children have a good understanding of simply Hebrew words associated with the 
study of Judaism. 

We are not persuaded by counsel's arguments, as the development of any language skill is 
important to all forms of learning, whether or not the learning is of a religious nature. 
Understanding English, Arabic, Hindi or any other language would be just as critical to the 
teaching of Christianity, Islam, Hinduism, and other religions. The mere fact that the teaching 
occurs outside of the individual's native country does not elevate the position of the language 
teacher to that of a religious occupation. While it is arguable that the Montessori education track 
falls within the parameters of religious instruction, the petitioner submitted no documentation to 
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establish that the beneficiary's position as a "toddler teacher" primarily relates to a traditional 
religious function, is recognized as a religious occupation within its denomination, and primarily 
relates to, and clearly involves, inculcating or carrying out the religious creed and beliefs of the 
denomination. 

Accordingly, the petitioner has failed to establish that the proffered position of toddler teacher is 
a religious occupation within the meaning of the regulation. 

Beyond the decision of the director, the petitioner has failed to establish that the beneficiary 
worked continuously in a qualifying religious occupation or vocation for two full years 
immediately preceding the filing of the petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on December 29, 2008. Accordingly, the petitioner must establish that the 
beneficiary had been continuously employed in qualifying religious work throughout the two-year 
period immediately preceding that date. 

In its August 13, 2008 job offer, the petitioner stated that the beneficiary was offered a 
"reappointment" of her position as a toddler teacher. As the petitioner has failed to establish that 
a toddler teacher is a religious occupation within the meaning of the regulation, it has failed to 
establish that the beneficiary's work in that position during the two years immediately preceding 
the filing of the petition is qualifying religious work for the purpose of this petition. Accordingly, 
the petitioner has failed to establish that the beneficiary worked continuously in a qualifying 
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religious occupation or vocation for the two full years immediately preceding the filing of the 
visa petition. 

Additionally, the petitioner has failed to submit the attestation required by the regulation at 8 
C.F.R. $ 204.5(m)(7), which requires that: 

An authorized official of the prospective employer of an alien seeking religious 
worker status must complete, sign and date an attestation prescribed by USCIS 
and submit it along with the petition. If the alien is a self-petitioner and is also an 
authorized official of the prospective employer, the self-petitioner may sign the 
attestation. The prospective employer must specifically attest to all of the 
following: 

(i) That the prospective employer is a bona fide non-profit religious 
organization or a bona fide organization which is affiliated with the 
religious denomination and is exempt from taxation; 

(ii) The number of members of the prospective employer's organization; 

(iii) The number of employees who work at the same location where the 
beneficiary will be employed and a summary of the type of responsibilities 
of those employees. USCIS may request a list of all employees, their titles, 
and a brief description of their duties at its discretion; 

(iv) The number of aliens holding special immigrant or nonimrnigrant 
religious worker status currently employed or employed within the past 
five years by the prospective employer's organization; 

(v) The number of special immigrant religious worker and nonimmigrant 
religious worker petitions and applications filed by or on behalf of any 
aliens for employment by the prospective employer in the past five years; 

(vi) The title of the position offered to the alien, the complete package of 
salaried or non-salaried compensation being offered, and a detailed 
description of the alien's proposed daily duties; 

(vii) That the alien will be employed at least 35 hours per week; 

(viii) The specific location(s) of the proposed employment; 

(ix) That the alien has worked as a religious worker for the two years 
immediately preceding the filing of the application and is otherwise 
qualified for the position offered; 
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(x) That the alien has been a member of the denomination for at least two 
years immediately preceding the filing of the application; 
(xi) That the alien will not be engaged in secular employment, and any 
salaried or non-salaried compensation for the work will be paid to the 
alien by the attesting employer; and 

(xii) That the prospective employer has the ability and intention to 
compensate the alien at a level at which the alien and accompanying 
family members will not become public charges, and that funds to pay the 
alien's compensation do not include any monies obtained from the alien, 
excluding reasonable donations or tithing to the religious organization. 

Accordingly, even if the petitioner had overcome the other grounds for denial, which it has not, 
the petition could not be approved. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden. Accordingly, the 
appeal will be dismissed. 

ORDER: The appeal is dismissed. 


