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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a Catholic school. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 153(b)(4), to perform services as a kindergarten teacher. The director determined that the petitioner 
had not established that the beneficiary's intended position qualifies as a religious occupation relating to 
a traditional religious function. 

On appeal, the petitioner submits a brief from counsel, a letter from the bishop of the petitioner's 
diocese, and copies of various documents relating to policy, curriculum, and other issues. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101 (a)(27)(C) of the Act, 8 U.S.C. 5 1 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The issue in this proceeding is whether the petitioner seeks to employ the beneficiary in a qualifying 
occupation. The regulation at 8 C.F.R. 5 204.5(m)(5) defines "religious occupation" as an 
occupation that meets all of the following requirements: 
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(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or support 
such as janitors, maintenance workers, clerical employees, fund raisers, persons 
solely involved in the solicitation of donations, or similar positions, although limited 
administrative duties that are only incidental to religious functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

The petitioner filed the petition on August 7, 2008. In a letter accompanying the initial filing, - of the petitioning school's diocese stated: 

Religion based education is the Church's mission. . . . 

A Catholic education is based on ethical principals [sic] and is inseparable from the core 
values of our faith. This requires our teachers to not only be competent professional 
educators but to understand the Catholic faith. . . . 

We agreed to provide a first rate Catholic based integrated curriculum and to accomplish 
this, the employment of qualified Catholic teachers is critical to meeting this 
commitment. 

. . . As is typical, [the beneficiary] teaches all traditional subjects in a faith based 
curriculum based on Catholic religious principles, which is what the parents expect. 

Her duties include, but are not necessarily limited to, the following: 

Teaching utilizing demonstrations and use of audiovisual aids and computers to 
present academic, social and motor skill development. 
Integrating the Church's philosophy within the content/subject matter and in the 
interactions with others. 
Preparation of course objectives and outlines for course of study, following 
curriculum guidelines or requirements of state and school. 
Preparation, administration of tests and recording of recording of results. 
Assignment of tasks, and observation of development. 
Evaluation of students' academic/social performance as measured against 
established guidelines and discussion of pupil academic and behavioral attitudes 
and achievement with parents. 
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Maintain records of attendance, grades and prepare reports as required by 
school. 
Counseling of pupils when adjustment and academic problems arise. 
Supervise teacher's aide 
Supervise indoor and outdoor play activities 

Enclosed is a copy of our contract with [the beneficiary] which supports that one of the 
conditions of her employment is to 'provide leadership in promoting a Christian 
atmosphere' and 'integrate Christian truths and values in the subjects taught.' . . . 

[The beneficiary] was initially offered this position based on her formal education and 
experience consistent with the school's charter. She earned a bachelor's degree in 
psychology from Ateneo De Manila University in the Philippines and possesses a Texas 
Educator Certificate. She is also a lifelong practicing Catholic. 

Apart from the vague reference to "[ilntegrating the Church's philosophy within the content/subject 
matter," the above listed duties are secular. - did not indicate that all of the school's teachers, regardless of subject, must belong to 
the Catholic faith. The wording quoted above implies that the beneficiary's membership in the Catholic 
denomination is preferred, but not required, for the position; what qualified her was not her faith, but 
"her formal education and experience." Prior to working for the petitioner, the beneficiary taught at a 
secular public school. The petitioner did not show that the beneficiary had worked at any Catholic 
school before the petitioner first hired her in 2006. 

had quoted from the beneficiary's "contract" (formally a "Teaching Agreement"), 
which requires teachers to fulfill their duties "in accordance with the Catholic philosophy of the - .  

School," but which does not require teachers actually to be Catholic themselves. ~ c c o r n ~ a n ~ i n ~  the 
"Teaching Agreement" is a "Job Description" listing 17 "Duties & Responsibilities." Like the shorter 
list in- letter, this list includes only one general religious reference, requiring the 
teacher "[tlo include the Church's teachings within the content/subject matter." The "Job Description" 
also lists six qualifications for the position, reproduced below in full: 

1. Bachelor's degree and qualified to teach in the Catholic schools of Texas. 
2. Ability to work with students and a desire to help them grow and mature in their life and 

faith. 
3. Sufficient health and stamina to meet the demands of the position. 
4. Preferably a practicing Catholic in order to better work with students in the spiritual 

formation. 
5. Willingness to become certified as a catechist if teaching formal religion classes is part of 

the position. 
6. Maintain the requirements for professional growth and development. 
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Qualification #4 on the above list clearly indicates that the school prefers, but does not require, its 
teachers to be "practicing Catholic[s]." - of the petitioning school stated that the beneficiary "does teach religious 
principles to her kindergarten students on a daily basis." It may be the case that all faculty members - 
must teach "religious principles," but the petitioner's own evidence proves that such faculty members 
need not be Catholic to do so. They need only be capable of "includ[ing] the Church's teachings within 
the content/subject matter," which is a matter of familiarity with the curriculum, rather than 
membership in the Catholic Church. ~ 0 t h  and the beneficiary signed the "Job Description" 
document indicating that one need not be a Catholic to hold a teaching position. 

On August 29, 2009, the director instructed the petitioner to establish that the beneficiary's position 
qualifies as a religious occupation relating to a traditional religious function. In response, counsel notes 
that the former USCIS regulation at 8 C.F.R. 5 204.5(m)(2), in effect prior to November 26, 2008, 
included "religious instructors" in a list of examples of qualifying religious occupations. It does not 
follow, however, that every instructor at a religious institution is a "religious instructor." 

The petitioner resubmitted copies of previously submitted documents. Counsel stated that "the 
employment agreements and job description" establish the religious nature of the beneficiary's position. 
Among the documents resubmitted is the "Job Description" indicating that the beneficiary's position is 
open to individuals who are "[plreferably," but not necessarily, practicing Catholics. 

The director denied the petition on November 24, 2009, stating that the petitioner had not adequately 
shown the religious nature of the beneficiary's teaching position. On appeal, counsel again quotes from 
previously submitted materials. Counsel quotes five items from the 17-item list of "Duties & 
Responsibilities," stating that these "[flive relate solely to the teaching of religion." In the same 
submission, counsel condemns the director's "recitation of secular duties omitting the religious focus 
and content [as] deceptive and misleading." Counsel, thus, engages in the same use of selective 
quotation that counsel attempts to condemn as "deceptive and misleading." 

Even then, only one of the five highlighted items directly mentions "the Church's teachings." 
Another item refers to "high ethical standards," which is hardly the exclusive province of religion. 
The other three quoted items refer to policies and regulations of the diocese. Secular as well as 
religious employers require adherence to the employers' policies, and there is no evidence that the 
diocese's policies and regulations "relate solely to the teaching of religion." The unsupported 
assertions of counsel do not constitute evidence. See Matter of Obaigbena, 19 I&N Dec. 533, 534 n.2 
(BIA 1988); Matter of Laureano, 19 I&N Dec. 1, 3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503,506 (BIA 1980). 

In counsel's lengthy discussion of the job description documents, counsel does not address or 
acknowledge the obvious and unambiguous fact that one need not be a "practicing Catholic" to qualifL 
for employment as a teacher. Reinforcing this fact, the appeal includes a copy of the "Personnel 
Policies and Procedures" of the petitioner's parish. Section 1.2 of this document, "Equal Opportunity 
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Policy," indicates that "all personnel practices will be administered without regard to age, sex, race, 
color, religion, national origin, citizenship, disability or veteran's status" (emphasis added). The same 
document indicates that "[plersons involved in assisting and counselling the Catholic faithful are 
expected to profess and live the Catholic/Christian faith," but there is no comparable provision for 
teachers at the petitioning school. The document also indicates that the parish "may require that a 
person in certain positions be of the Catholic religion," but the evidence of record shows that teachers at 
the petitioning school are not among those "certain positions." If they were, then the petitioner's own 
printed "Job Description" necessarily contains a false and misleading claim that the petitioner merely 
prefers, rather than requires, "practicing Catholics" in teaching positions. 

Catholic schools is to acquire a certification in teaching Catechism which [the beneficiaxy] is about to 
complete w i t h  the following year. . . . [Slhe is expected to comply with Catholic philosophy." The 
bishop, however, does not contradict previous documents. There is no evidence that one of the 
requirements to teach in Catholic schools is to actually practice the Catholic faith, or that all such 
teachers are expected to adhere to Catholic doctrines. attests to the important role of 
"Lay Catholics" in religious education, but does not establish that such education is the exclusive 
domain of Catholic workers. (By way of contrast, we would not expect diocesan documentation to 
indicate that a member of its clergy - or its bishop - should be "preferably a practicing Catholic.") 

Having established through various internal documents that the petitioner's parish "pursues a policy of 
equal employment opportunity . . . without regard to . . . religion," and that the petitioner prefers, but 
does not require, its teachers to be practicing members of the Catholic faith, we cannot reasonably find 
that those teachers who happen to adhere to the faith (whether they constitute a minority or majority of 
the petitioner's teaching staff) qualifL for immigration benefits that would be denied to non-Catholics 
performing the same duties in the same place and under the same conditions. 

Having established that the petitioner will employ non-Catholics for the position the beneficiary 
occupies, it is irrelevant that the beneficiary is a practicing Catholic. The petitioner cannot credibly 
maintain that the position of kindergarten teacher relates to a traditional religious function of the 
Catholic faith, but only if a Catholic happens to occupy that position. 

For the reasons discussed above, we agree with the director's finding that the petitioner has not 
established that the beneficiary's position qualifies as a religious occupation that relates to a traditional 
religious function of the Catholic Church. 

Review of the record reveals another obstacle to approval of the petition. The AAO maintains 
plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) ("On appeal from or 
review of the initial decision, the agency has all the powers which it would have in making the initial 
decision except as it may limit the issues on notice or by rule."); see also Janka v. US. Dept. of 
Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has been long 
recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 
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The USCIS regulation at 8 C.F.R. 5 204.5(m)(7) states: 

An authorized official of the prospective employer of an alien seeking religious 
worker status must complete, sign and date an attestation prescribed by USCIS and 
submit it along with the petition. If the alien is a self-petitioner and is also an 
authorized official of the prospective employer, the self-petitioner may sign the 
attestation. The prospective employer must specifically attest to all of the following: 

(i) That the prospective employer is a bona fide non-profit religious 
organization or a bona fide organization which is affiliated with the religious 
denomination and is exempt from taxation; 

(ii) The number of members of the prospective employer's organization; 

(iii) The number of employees who work at the same location where the 
beneficiary will be employed and a summary of the type of responsibilities of 
those employees. USCIS may request a list of all employees, their titles, and a 
brief description of their duties at its discretion; 

(iv) The number of aliens holding special immigrant or nonimmigrant religious 
worker status currently employed or employed within the past five years by the 
prospective employer's organization; 

(v) The number of special immigrant religious worker and nonimmigrant 
religious worker petitions and applications filed by or on behalf of any aliens for 
employment by the prospective employer in the past five years; 

(vi) The title of the position offered to the alien, the complete package of 
salaried or non-salaried compensation being offered, and a detailed description of 
the alien's proposed daily duties; 

(vii) That the alien will be employed at least 35 hours per week; 

(viii) The specific location(s) of the proposed employment; 

(ix) That the alien has worked as a religious worker for the two years 
immediately preceding the filing of the application and is otherwise qualified for 
the position offered; 

(x) That the alien has been a member of the denomination for at least two years 
immediately preceding the filing of the application; 
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(xi) That the alien will not be engaged in secular employment, and any salaried 
or non-salaried compensation for the work will be paid to the alien by the 
attesting employer; and 

(xii) That the prospective employer has the ability and intention to compensate 
the alien at a level at which the alien and accompanying family members will not 
become public charges, and that funds to pay the alien's compensation do not 
include any monies obtained from the alien, excluding reasonable donations or 
tithing to the religious organization. 

The petitioner's various statements and submissions address some, but not all, of the points listed 
above. Therefore, the petitioner has failed to submit required initial evidence. This omission would, by 
itself, suffice to warrant denial of the petition, even if no other grounds for denial applied. 

We acknowledge that the petitioner filed the petition before the above regulation went into effect. 
Nevertheless, supplementary information published with the new regulation specified: "All cases 
pending on the rule's effective date . . . will be adjudicated under the standards of this rule." 73 Fed. 
Reg. 72276, 72285 (Nov. 26, 2008). The director's omission of the attestation requirement fiom the 
August 2009 request for evidence does not exempt the petitioner from that regulatory requirement. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


