
identifying data deleted b 
prevent clearly unwarranted 
invasion of personal privacy 

PUBLIC COPY 

U.S. Department of Homeland Seeurity 
U.S. Citizenship and Immigration Services 
OfJice ofAdminislrorive Appealr MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 

FILE: o f f i c e :  CALIFORNIA SERVICE CENTER Date: A U ~  1 9 2010 - 
IN RE: 
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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. 5 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $585. Please be aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

eny Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a Sunni Islamic mosque. It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 4 1153(b)(4), to perform services as an imam. The director determined that the petitioner had 
not established that the beneficiary had the required two years of continuous, qualifying work 
experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel and copies of previously submitted materials. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is - - 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 4 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. 



The petitioner filed the Form 1-360 petition on August 19, 2009. The petitioner's initial submission 
shows that the beneficiary entered the United States as a B-2 nonimmigrant visitor for pleasure on 
February 5, 2009, and that his B-2 status expired on August 4,2009, shortly before the petition's filing 
date. (The petitioner prepared the petition form on July 30, 2009, but did not properly file it until three 
weeks later.) 

The petitioner submitted a translated certificate dated January 19, 2009, indicating that the beneficiary 
worked at "Gazi Husrev-beg's vakuf (mosque) as musebbih ([Mluslim leader in prayers) in Sarajevo." 
The translation did not provide any further details regarding the beneficiary's work at that mosque. The 
original document, in Croatian, includes the date "01.04.2004" (April 1, 2004). That date does not 
appear in the translation, which proves that the translation is incomplete. Any document containing 
foreign language submitted to USCIS shall be accompanied by a full English language translation 
which the translator has certified as complete and accurate, and by the translator's certification that 
he or she is competent to translate from the foreign language into English. 8 C.F.R. 5 103.2(b)(3). 
The translation of the certificate is obviously incomplete, which diminishes its evidentiary weight. 

Another translated document, also dating from January 2009, indicates that the hen 
editor of a "magazine for the education of children in the religious f ield published by ' 

Counsel, in a cover letter accompanying the initial filing of the petition, stated that the beneficiary "was 
trained as an Imam in Bosnia where he worked for two years prior to filing his application." Because 
the beneficiary was in the United States for six months immediately preceding the petition's filing date, 
the beneficiary could not have worked continuously in Bosnia throughout the two years immediately 
before that date. 

The petitioner's initial submission did not include any documentation of the beneficiary's activities in 
the United States during the six months immediately preceding the petition's filing date. 

The director denied the petition on November 5, 2009, noting that "there is no provision in the 
regulations that allows a B-2 visitor to work in the U.S." Therefore, the beneficiary could not have 
engaged in qualifying employment while in lawful immigration status in the United States during the 
two-year qualifying period. The director also observed that the beneficiary's B-2 nonimmigrant status 
expired before the petition's filing date. 

On appeal, counsel contends that USCIS received the petition on August 6, 2009, and that the 
beneficiary did not accrue unlawful presence after that date. 

An application or petition received in a USCIS office shall be stamped to show the time and date of 
actual receipt and . . . shall be regarded as properly filed when so stamped, if it is signed and 
executed and the required filing fee is attached or a waiver of the filing fee is granted. An application 
or petition which is not properly signed or is submitted with the wrong filing fee shall be rejected as 
improperly filed. 8 C.F.R. 5 103,2(a)(7)(i). 
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USCIS stamped the petitioner's initial filing as received on August 9,2009, but USCIS then rejected 
the filing because it did not include the required fee. The petition was not properly filed until 
August 19, 2009. Even if we were to grant counsel's claim that the petitioner filed the petition on 
August 6,2009, the beneficiary's B-2 status had expired before that date. The record does not establish 
that the beneficiary had any lawful immigration status at the time of filing. 

Even while the beneficiary's B-2 status remained valid, that status did not authorize him to engage in 
employment in the United States. Counsel, on appeal, states that the "allegation that the [beneficiary] 
was working [in the United States] . . . clearly is an assumption unsupported by facts or evidence. The 
[beneficiary] has not been working and is supported by the [petitioner] because he is fully aware that 
such action is illegal." In this way, counsel stipulates that the beneficiary did not work in the United 
States during the six months immediately preceding the filing of the petition - fully one quarter of the 
two-year qualifying period. 

Counsel argues that the beneficiary "fulfils all the requirements that a member of the religious 
profession would have." One of those requirements, however, is that the beneficiary must have 
performed qualifying religious work continuously during the two years immediately preceding the filing 
of the petition. Counsel, in the initial submission, observed that the beneficiary "worked for two years" 
"as an Imam in Bosnia." The statute and regulations, however, do not merely call for two years of 
experience. An alien cannot hold earlier experience indefhitely in reserve. Those two years must 
immediately precede the filing date. 

The regulations make allowance for interruptions in the continuity of the beneficiary's employment, 
but only if the beneficiary meets three specific qualifying circumstances. The regulation at 8 C.F.R. 
5 204.5(m)(4) states that a break in the continuity of the work during the preceding two years will 
not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for sabbatical that 
did not involve unauthorized work in the United States. However, the alien must 
have been a member of the petitioner's denomination throughout the two years of 
qualifying employment. 

In this instance, the beneficiary meets condition (ii), because the break was less than seven months long. 
He has not, however, met the other two conditions. There is no evidence that the beneficiary was still 
employed as a religious worker during his stay in the United States, so he has not met condition (i). As 
for condition (iii), the petitioner has not claimed that the nature of the break was for further religious 
training or sabbatical. Rather, counsel asserts on appeal that the beneficiary traveled to the United 
States "for the sole purpose of visiting friends." 
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Counsel has contested the director's finding that the beneficiary did not comply with the requirements 
of 8 C.F.R. 5 204.5(m)(4), but the record plainly shows that the director was correct. That regulation 
requires the beneficiary to have been working, either abroad or in l a d  immigration status in the 
United States, continuously for at least the two-year period immediately preceding the filing of the 
petition. For the last six months of that two-year period, the beneficiary was in the United States, in a 
nonimmigrant status that did not permit him to engage in qualifying employment. The uncontested 
facts of the petition are facially disqualifying. We will affirm the director's decision. 

Review of the record shows additional obstacles to approval of the petition. An application or 
petition that fails to comply with the technical requirements of the law may be denied by the AAO 
even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 
F.3d 683 (9' Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the 
AAO conducts appellate review on a de novo basis). 

The regulation at 8 C.F.R. 5 204.5(m)(11) relates to the two-year employment requirement also found at 
8 C.F.R. 5 204.5(m)(4). That regulation reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS [Internal 
Revenue Service] documentation that the alien received a salary, such as an IRS 
Form W-2 or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. . . . 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner does not claim that the beneficiary ever worked in the United States, with or without 
authorization. Therefore, we would not expect the petitioner to submit IRS documentation of the 
beneficiary's past employment. Nevertheless, the petitioner would still have to submit comparable 
evidence of foreign employment. The petitioner asserts that all of the beneficiary's claimed qualifying 
employment took place in Bosnia. The petitioner, however, did not submit evidence comparable to IRS 
documentation to show the beneficiary's claimed experience in Bosnia. A single certificate (with a 
poor and incomplete translation) is not comparable to IRS documentation. 
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Therefore, we find that the petitioner has not submitted required documentary evidence of the 
beneficiary's past employment, even for that portion of the two-year qualifying period that the 
beneficiary was still in Bosnia. 

IRS documentation, discussed above, is also at issue in the regulation at 8 C.F.R. 5 204.5(m)(10): 

Evidence relating to compensation. Initial evidence must include verifiable evidence of 
how the petitioner intends to compensate the alien. Such compensation may include 
salaried or non-salaried compensation. This evidence may include past evidence of 
compensation for similar positions; budgets showing monies set aside for salaries, 
leases, etc.; verifiable documentation that room and board will be provided; or other 
evidence acceptable to USCIS. If IRS documentation, such as IRS Form W-2 or 
certified tax returns, is available, it must be provided. If IRS documentation is not 
available, an explanation for its absence must be provided, along with comparable, 
verifiable documentation. 

president of the petitioning organization, stated: monthly salary will be 
$1000.00. Apartment and food will be taken care of bv members of the organization." The - 
petitioner did not provide any documentation, from the IRS or otherwise, to establish how it intends 
to compensate the beneficiary. Furthermore, the wording of the regulation requires evidence 
showing that "the petitioner intends to compensate the alien." Therefore, assurances of third-party 
support outside of the petitioner's assets (such as housing provided by an individual member of the 
congregation) cannot suffice in this regard. If the beneficiary's food and lodging are to come from 
sources outside of the petitioner's direct control, then the petitioner is not generally in a position to 
ensure that those sources provide what is promised. The petitioner provided no evidence of a 
binding guarantee that the beneficiary will receive food and housing, and no evidence of 
contingency plans in the event of interruption or cessation of third-party support (for instance, if a 
mosque member providing an apartment to the beneficiary leaves the congregation and the 
apartment therefore becomes unavailable). We must, therefore, find that the petitioner has not 
submitted sufficient documentation relating to the beneficiary's intended compensation. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed 


