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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner's founder describes the petitIOning entity as "[a]n Independent Inter-Faith 
Denominational Diocese in Unity ... within the Apostolic Rite of the Holy Order." It seeks to 
classify the beneficiary as a special immigrant religious worker pursuant to section 203(b)( 4) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(4), to perform services as an Africa 
relations consultant. The director determined that the petitioner had not established that the 
beneficiary's intended position qualifies as a religious occupation. 

On appeal, the petitioner submits arguments from a church official and various background documents. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

QUALIFYING OCCUPATION 

The issue in the director's decision is whether the petitioner seeks to employ the beneficiary in a 
qualifying religious occupation. The U.S. Citizenship and Immigration Services (USCIS) regulation 
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at 8 C.F.R. § 204.S(m)(S) defines "religious occupation" as an occupation that meets all of the 
following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or support 
such as janitors, maintenance workers, clerical employees, fund raisers, persons 
solely involved in the solicitation of donations, or similar positions, although limited 
administrative duties that are only incidental to religious functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

The petitioner filed the Form 1-360 petition on April 13, 2009. On Form 1-360, the petitioner offered 
the following description of the beneficiary's proposed daily duties: 

Program, develop educational materials and implement training on four key themes: 
CD Perspectives on government in Africa, (?) African indigenous religious beliefs, 
Q) Culture and foreign religions in Africa, and ® African religion-driven conflicts. 
Besides training, provide advice to clergy on the same. 

In an accompanying letter, Archbishop 
founder of the petitioning entity, stated: 

international presiding archbishop and 

Given the pressure to appropriately navigate the sensItive environment of African 
governments' policy, legal systems and cultural challenges, we requested [the 
beneficiary] to serve as the Church's Consultant. ... 

[T]he success of the evangelical mission of our Church . . . depends to an important 
extent on the interaction with government leaders both national or federal and local. ... 
At the end of our last sessions, the evaluation of the pastoral training of our seminarians 
brought out the urgency for a faculty member versed in African governance and cultural 
sensitivity .... 

[The petitioner] needs an African member of the congregation with graduate training in 
public policy or administration from both an American and an African university .... 

[The beneficiary] best satisfies the profile of the candidate sought by the [petitioner] for 
the work. 
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On May 14, 2009, the director issued a request for evidence (RFE) that instructed the petitioner to 
submit, among other things, evidence to show that the beneficiary's intended position qualifies as a 
religious occupation. In response, the petitioner submitted background materials about the petitioning 
organization, which did not mention the consultant position offered to the beneficiary. 

The director denied the petition on June 29, 2009, stating that the petitioner had not shown that the 
beneficiary's intended duties relate to a traditional religious function in the petitioner's religious 
organization. On appeal, Archbishop ~rotests that the. director denied the petition on 
"unconstitutional grounds," "imposing a burden upon the free exercise of religion of [the petitioner] and 
its congregation." 

claims that the Religious Freedom Restoration Act of 1993 (RFRA) invalidates 
the director's decision, and that the petitioner is better qualified than USCIS to decide the petitioner's 
staffing needs and evaluate job candidates. USCIS anticipated this argument in the preamble to the 
latest version of the religious worker regulations: 

USCIS disagrees with the specific notion that the final rule violates the RFRA. The 
RFRA provides: 

Government shall not substantially burden a person's exercise of religion 
even if the burden results from a rule of general applicability, except * * * 
if it demonstrates that application of the burden to the person-

(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling 
governmental interest. 

Public Law 103-141, sec. 3,42 U.S.c. 2000bb-1. The final rule is intended to permit 
religious organizations to petition for admission of religious workers under 
restrictions that have less than a substantial impact on the individual's or an 
organization's exercise of religion. A petitioner's rights under RFRA are not 
impaired unless the organization can establish that a specific provision of the rule 
imposes a significant burden on the organization's religious beliefs or exercise. 
Further, this rule is not the sole means by which an organization or individual may 
obtain admission to the United States for religious purposes, and DHS believes that 
the regulation, and other provisions of the INA and implementing regulations, can be 
administered within the confines of the RFRA. An organization or individual who 
believes that the RFRA may require specific relief from any provision of this 
regulation may assert such a claim at the time they petition for benefits under the 
regulation. 

Nor does this final rule impose a "categorical bar" to any religious organization's 
petition for a visa or alien's application for admission. Instead, the rule sets forth the 
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evidentiary standards by which USCIS will adjudicate nonimmigrant and immigrant 
petitions. 

73 Fed. Reg. 72276, 72283-84 (November 26, 2008). With respect to the provision that "[a]n 
organization or individual who believes that the RFRA may require specific relief from any 
provision of this regulation may assert such a claim at the time they petition for benefits under the 
regulation," we note that the petitioner raised no RFRA concerns until the appellate stage. Also, the 
above language does not require USCIS to comply with every request for relief under RFRA. 

USCIS revised its regulations under express instructions from Congress. Section 2(b)( 1) of the 
Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110-391 (Oct. 10, 
2008), required the Department of Homeland Security to "issue final regulations to eliminate or 
reduce fraud" related to religious worker petitions. While the provisions related to nonimmigrant 
religious workers have no expiration date, the October 2008 legislation extended the special 
immigrant nonminister religious program only until March 5, 2009. From the wording of the statute, it 
is clear that this extension was so short precisely because Congress sought to learn the effect of the 
new regulations before granting a longer extension. Congress has since extended the life of the 
program three times. I On any of those occasions, Congress could have made substantive changes in 
response to the regulations they ordered USCIS to promulgate, but Congress did not do so. Congress 
is presumed to be aware of an administrative or judicial interpretation of a statute and to adopt that 
interpretation when it reenacts a statute without change. Lorillard v. Pons, 434 U.S. 575, 580 (1978). 
We may therefore presume that Congress has no objection to the new regulations as published, or to 
USCIS's interpretation and application of those regulations. 

The petitioner cites no judicial finding that any of the current regulations violate RFRA. Absent such a 
finding, the regulations remain binding on all USCIS employees, and neither the director nor the AAO 
has any discretion to set aside any provision of those regulations. 

Contrary to the petitioner's arguments on appeal, the director's decision is not an intrusion into the 
petitioner's free exercise of its religious beliefs. The director has not interfered with the petitioner's 
doctrines or mode of worship, and there has been no "intervention into [the] religion's business." The 
decision hinges not on the petitioner's beliefs and practices, but on the beneficiary's eligibility for an 
entirely secular benefit. The petitioner's desire to hire a certain individual for a certain position cannot 
and does not supersede the government's authority to grant or deny that benefit. 

While the determination of an individual's status or duties within a religious organization is not under 
the purview of USCIS, the determination as to the individual's qualifications to receive benefits under 
the immigration laws of the United States rests within USCIS. Authority over the latter determination 

I Pub. L. No. 111-9 § 1 (March 20, 2009) extended the program to September 29, 2009. Pub. L. No. 111-68 
§ 133 (October 1, 2009) extended the program to October 30, 2009. Pub. L. No. 111-83 § 568(a)(l) (October 
28,2009) extended the program to September 29,2012. 
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lies not with any ecclesiastical body but with the secular authorities of the United States. See Matter of 
Hall, 18 I&N Dec. 203, 207 (BIA 1982). 

on appeal, claims that the beneficiary is a teacher at a seminary, and therefore 
self-evidently a religious worker. states that he is "well poised to assess l the 
beneficiary's] capability to teach 'religion' to seminarians." The petitioner, however, had previously 
presented the beneficiary as a "consultant" whose intended duties involve issues of "governance," 
"culture," and comparative religion including "indigenous religious beliefs." It may well be that the 
beneficiary facilitates the work of the petitioner's seminarians by familiarizing them with African 
culture, but this does not make the beneficiary's work inherently religious in its own right. 

The petitioner has not shown how the beneficiary would engage in the inculcating or carrying out the 
religious creed and beliefs of the denomination. Likewise, the petitioner has not established that the 
duties primarily relate to a traditional religious function and are recognized as a religious occupation 
within the denomination. Rather, the petitioner appears to have newly created the position 
specifically for the beneficiary. 

We agree with the director's finding that the petitioner has not shown that the beneficiary's intended 
position qualifies as a religious occupation as defined in the regulations. While this finding, by itself, 
warrants denial of the petition, review of the record reveals several additional grounds for denial. 

The AAO may identify additional grounds for denial beyond what the Service Center identified in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

TAX-EXEMPT STATUS 

The USCIS regulation at 8 C.F.R. § 204.5(m)(8) requires the petitioner to submit a currently valid 
determination letter from the Internal Revenue Service (IRS) establishing that the organization is a 
tax -exempt organization, either in its own right or covered by a group exemption. The petitioner has 
not submitted any such IRS determination letter. 

The director, in the RFE, instructed the petitioner to submit a copy of an IRS determination letter, 
but the petitioner's response included neither the required letter nor any explanation for its absence. 

in his letter to the RFE, stated: "we befittingly obtained the Tax 
Exempt Certificate Number: The petitioner did not submit any IRS documentation 
linking that number either to the petitioner or to tax-exempt status. 

The petitioner has submitted, on appeal, an IRS letter notifying the petitioner of the assignment of an 
Employer Identification Number, but this letter specifically informed the petitioner that the 
assignment of that number "does not grant tax-exempt status to non-profit organizations." The 
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petitioner has not submitted required documentation of its tax-exempt status. Even if there were no 
other deficiencies in the petition, this omission alone would warrant denial of the petition. 

JOB OFFER 

The USCIS regulation at 8 c.F.R. § 204.5(m)(7) reqmres the petitioner to make a detailed 
attestation. The subclauses of that regulation include: 

(vii) That the alien will be employed at least 35 hours per week ... ; 

(xi) That the alien will not be engaged in secular employment, and any salaried or 
non-salaried compensation for the work will be paid to the alien by the attesting 
employer; and 

(xii) That the prospective employer has the ability and intention to compensate the 
alien at a level at which the alien and accompanying family members will not become 
public charges, and that funds to pay the alien's compensation do not include any 
monies obtained from the alien, excluding reasonable donations or tithing to the 
religious organization. 

On each of the three corresponding parts of the petitioner's attestation (questions 7, 9 and 10), the 
petitioner answered "no." In a related matter, the regulation at 8 C.F.R. § 204.5(m)(10) reads: 

Initial evidence must include verifiable evidence of how the petitioner intends to 
compensate the alien. Such compensation may include salaried or non-salaried 
compensation. This evidence may include past evidence of compensation for similar 
positions; budgets showing monies set aside for salaries, leases, etc.; verifiable 
documentation that room and board will be provided; or other evidence acceptable to 
uscrs. If IRS documentation, such as IRS Form W-2 or certified tax returns, is 
available, it must be provided. If IRS documentation is not available, an explanation 
for its absence must be provided, along with comparable, verifiable documentation. 

The record does not include any evidence to show the petitioner's intention or ability to compensate 
the beneficiary. On Form 1-360, asked to describe the beneficiary's intended compensation, the 
petitioner stated: "Honorarium (or non-salaried compensation) based on the number of seminarians 
per session and clergy advice involvement at a rate to be agreed upo~t 
undertaking. (Please, refer also to the cover letter.)" The "cover letter" from~, 
however, did not include any further specific details about the beneficiary's intended compensation. 

stated that the petitioner, "being in its infancy, is constrained resource-wise," 
and that the beneficiary "accepts remuneration conditions that are less than optimal and, include a 
combination of volunteering and an honorarium each time a program is concluded." 
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In the RFE, the director quoted the regulation at 8 C.F.R. § 204.5(m)(10) and instructed the 
petitioner to submit the evidence required by that regulation. The petitioner's response to the RFE 
included no financial documentation of any kind, or any explanation for its absence. 

The available information - which is fragmentary - does not indicate that the petitioner intends to 
engage the beneficiary in full-time, compensated employment. Rather, the petitioner appears to seek 
simply to have the beneficiary available for consultation on an as-needed basis, sometimes for 
nominal compensation but, at other times, as a "volunteer" (the petitioner's word). 

Separately, either the lack of financial evidence or the petitioner'S answers on the attestation would 
be sufficient grounds for denial of the petition. Together, these factors lead us to conclude that no 
qualifying job offer exists. 

PRIOR EMPLOYMENT 

The USCIS regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary 
has been working as a minister or in a qualifying religious occupation or vocation, either abroad or 
in lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The regulation at 8 C.F.R. § 204.5(m)(11) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 
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The beneficiary entered the United States on July 14, 1997 as a J-l exchange visitor, to study for a 
doctorate in public administration at the State University of New York, Albany. The beneficiary 
was not, at the time, a member of the petitioning church; stated that the 
beneficiary "joined our congregation in 2005." There is no evidence that the beneficiary ever 
changed his nonimmigrant status after his 1997 entry. On Form 1-360, the petitioner listed the 
beneficiary's current nonimmigrant status as J -1. Asked to specify the expiration date of that status, 
the petitioner stated "Waiver in progress." 

The beneficiary filed Form 1-612, Application for Waiver of the Foreign Residence Requirement, on 
July 18, 2006. In an accompanying letter, the beneficiary stated: "I am seeking the Employment 
Authorization Document (EAD) in time for the Fall 2006 semester at Clark Atlanta University." A 
letter from that university offered him "a tenure-track Assistant Professor position in the ... Public 
Administration Department." 

In the May 2009 RFE, the director instructed the petitioner to submit "evidence that the beneficiary 
has been working for at least the two-year period immediately preceding the filing of the petition" in 
qualifying religious employment. The director also instructed the petitioner to submit "copies of the 
beneficiary's IRS Forms W-2 (Wage and Tax Statement) for 2007 and 2008." In response, the 
petitioner submitted an affidavit from the beneficiary, stating that he had no Forms W-2 due to "a 
prohibition to engage in paid employment that remains in force to this day." 

~fidavit dated December 11, 2007, the brothers and _ 
~f Rochester, New York, stated that the" family ... has provided free 
room, board and miscellaneous personal items to [the beneficiary] to the present day." The brothers 
made no mention of the petitioning church, or religious work in general. Rather, they stated that 
their "bond [with the beneficiary] was prompted by [their] common fluency in Swahili." This 
arrangement apparently ended after the brothers executed the affidavit. In a separate 
affidavit dated May 23, 2009, of Quinton, Virginia, stated: "Beginning 
January 2008 . . . I began providing room, board and miscellaneous personal items to [the 
beneficiary]." _claimed to have introduced the beneficiary to the petitioning church. 

The petitioner did not claim that the beneficiary had worked continuously for the petitioner, or for 
any other religious organization, continuously throughout the April 2007-April 2009 qualifying 
period. Vague and ambiguous references to the beneficiary's prior activity with the church cannot 
suffice in this regard. Likewise, the petitioner has not claimed or shown that USCIS ever authorized 
the beneficiary to work for the petitioner or for any other religious organization. The lack of 
evidence of continuous, lawful experience is yet another basis for denial of the petition. 

Notwithstanding the petitioner's claim that USCIS has unconstitutionally violated the petitioner's 
First Amendment rights by failing to approve the petition, the record shows that the petitioner has 
met almost none of the substantive regulatory requirements for the classification it seeks for the 
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beneficiary. We find that the director properly denied the petition, and we will accordingly dismiss 
the appeal. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.s.c. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


