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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
9 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
5 103.5(a)(l )(i). 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition and dismissed a subsequent motion to reopen and reconsider for failure to meet the 
requirements of a motion. On appeal, the Administrative Appeals Office (AAO) remanded the 
matter to the director for consideration under new regulations. The director again denied the petition 
and certified the decision to the AAO for review. The AAO will affirm the denial of the petition. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
tj 11 53(b)(4), to perform services as a pastor. The director determined that the petitioner had not 
established that the beneficiary had been engaged continuously in a qualifying religious vocation 
or occupation for two full years immediately preceding the filing of the petition. 

The petitioner submitted no additional documentation on certification. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The regulation at 8 C.F.R. tj 204.5(m)(4) requires the petitioner to show that the beneficiary has 
been working as a pastor or in a qualiijing religious occupation or vocation, either abroad or in 
lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The petition was filed on August 10, 2006. 



Therefore, the petitioner must establish that the beneficiary was continuously employed in 
qualifLing religious work throughout the two-year period immediately preceding that date. 

In its letter submitted in support of the petition, the petitioner stated that the petitioner had employed 
the beneficiary as a pastor since May 2004. The petitioner further stated that as a full-time employee 
with the petitioner, the beneficiary "is eligible for and will continue to receive a monthly salary of 
$5,252.00 plus a travel allowance." The petitioner submitted copies of Internal Revenue Service 
(IRS) Form W-2, Wage and Tax Statement, indicating that it paid the beneficiary $7,800 in 2004 
and approximately $6,064.97 in 2005. 'The Forms W-2 contain an apparent typographical error. 
The 2004 Form W-2 indicates that the beneficiary's social security number ends in an 8, while 
the 2005 form indicates it ends in a 9. Counsel stated in his August 9, 2006 letter accompanying 
the petition that the beneficiary was also provided with housing during 2004 and 2005. 

In a request for evidence (RFE) dated November 28,2006, the director instructed the petitioner to: 

Provide evidence of the beneficiary's work history beginning August 10, 2004 and 
ending August 10, 2006 only. Provide a breakdown of duties performed in the 
religious occupation for an average week. Include the employer's name, specific job 
duties, the number of hours worked, [and] remuneration . . . Ideally, this evidence 
should come in a way that shows monetary payment, such as W-2 forms, pay stubs, 
or other items showing the beneficiary received payment. Documentation showing 
the withholding of taxes is good evidence. However, you may also show payment 
through other forms of remuneration. If any work was on a volunteer basis, provide 
evidence to show how the beneficiary supported him or herself (and family 
members, if any) during the two-year period or what other activity the beneficiary 
was involved in that would show financial support. The W-2s submitted for 2004 
and 2005 reflect that the beneficiary was paid $7800 and $6064.97 respectively, Did 
the beneficiary work part-time during these two years? 

In its response, the petitioner stated: 

From August 2004 until June 2006, [the beneficiary] served on a stipend basis with 
our churches in western Virginia. In addition to his stipend salary, it is not 
uncommon for the local church members to give gifts to their pastors. Housing is 
also provided in certain church districts. In June 2006, [the beneficiary] was placed 
on a salaried basis when he was transferred . . . His work schedule typically exceeds 
40 hours per week. 

The petitioner reiterated that in his current position, the beneficiary receives a salary of $5,252 per 
month plus a travel allowance. The petitioner resubmitted copies of the previously submitted Forms 
W-2 and a copy of an additional year 2005 Form W-2, which indicated it paid the beneficiary an 
additional $9,000 in wages. The petitioner also submitted a copy of a letter from - a 
lay pastor with the Yale SDA Church in Yale, Virginia. s t a t e d  that the beneficiary 
worked full time for the church from May 2004 through August 2005 and that "[hlis primary 



responsibility was to plant a Spanish Church in Emporia, VA, but he worked at many other duties 
also in regards to our church." further stated that the church "supplied a furnished 
home for [the beneficiary1 and his family and also gave gifts from time to time to help them - - 
financially!' The petitioner provided no documentary evidence of the housing or the gifts that 
s t a t e d  the church provided to the beneficiary. 

The petitioner also provided copies of two Forms W-2 for 2006 that it stated it issued to the 
beneficiary. Each shows the benefic.iary's social security number ending in 9, and reports total 
wages of $4 1,059 plus a housing allowance of $23,269. 

In his letter accompanying the petitioner's response, counsel stated: 

In researching his wage history . . . Counsel discovered that there was a clerical error 
in the Social Security number reported for [the beneficiary]. As a result, only one W- 
2 wage statement was submitted for 2005, when an additional W-2 wage statement 
was issued for that year. In 2004, [the beneficiary] received $7,800 for his full-time 
work on a stipend basis for the [petitioner] for the portion of the year he was in the 
United States (he worked for the Seventh-day Adventist Church in Colombia for 
part of 2004). 

In denying the petition, the director noted that the petitioner's response failed to provide specifics of 
the beneficiary's work as requested in the RFE, merely stating that the beneficiary was responsible 
for planting a church in ~ m ~ o r i a ,  Virginia and "other duties inregards to [the] church."  he-director 
further found that the petitioner did not provide evidence of the housing or gifts that the beneficiary 
allegedly received as part of his compensation during the qualifying two-year period. The 
regulation states that the petitioner shall submit additional evidence as the director, in his or her 
discretion, may deem necessary. The purpose of the request for evidence is to elicit further 
information that clarifies whether eligibility for the benefit sought has been established, as of the 
time the petition is filed. See 8 C.F.R. §$ 103.2(b)(8) and (12). The failure to submit requested 
evidence that precludes a material line of inquiry shall be grounds for denying the 8 
C.F.R. 5 103.2(b)(14). 

On April 5, 2007, the petitioner moved the director to reopen and reconsider her decision, stating 
that it was providing additional docunlentation of the beneficiary's compensation and religious 
activities. The petitioner also stated: 

There appears to be some confusion over the difference between a stipend position 
and a salaried position with the [petitioning organization.] Both positions perform 
the same duties and there is not distinction between the amount of time spent 
performing the duties of the position. The distinction lies in the financial ability of 
the local churches to support the compensation to the pastor. If a church (or district 
of churches) has sufficient tithe revenue to the [petitioner], then the pastor can be 
employed in a salaried position. If the church (or district of churches) does not have 
sufficient tithe revenue, then the pastor is employed under a monthly stipend based 
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upon the commitment of the church to meet the obligation. The pastor accepts the 
position knowing the stipend amount he will receive. 

As we have indicated previously, [the beneficiary] entered the United States under 
R-1 status to establish and serve as the pastor of the Emporia Spanish [SDA] 
Church. This position was under the financial sponsorship of the Yale [SDA] 
Church and the Bread of Life [SDA] Church which sought to help establish and 
strengthen a Spanish-language church in the community. The pastoral position 
received a monthly stipend of $1,000. During this time, the Yale SDA Church 
provided housing to [the beneficiary] and his family as indicated in the previously 
submitted letter from [The beneficiary] served as the pastor of 
this church from May 2004 until August 2005. 

In August 2005 the [petitioner] transferred [the beneficiary] to the Harrisonburg 
Spanish [SDA] Church and the Winchester Spanish [SDA] Church. [The 
beneficiary] received an increase in his stipend to $2,000 per month in October 
2005. This increase was to offset the lack of housing provided for this position and 
the addition of another church to his responsibilities. He served as the pastor of these 
two churches until June 2006. He also provided pastoral assistance to the New 
market [SDA] Church during this time. 

In June 2006, [the beneficiary] was transferred to the Woodbridge Spanish [SDA] 
Church, The Mount Vernon [SDA] Church and the Fredericksburg [SDA] church. 
This is a salaried position and the compensation of [the beneficiary] increased to 
$5,252.00 per month plus a travel allowance. 

The petitioner submitted copies of employee payroll reports for the beneficiary from January 2004 
to March 3 1, 2007. The reports show that the beneficiary was paid $1,000 per month beginning in 
May 2004 and continuing through September 2005, with an increase in pay to $2,000 per month 
beginning in October 2005 and lasting through May 2006. Beginning in June 2006, the reports show 
that the beneficiary was paid in varying amounts, ranging from $3,770 in June 2006 to $7,703 in 
July to $5,860 in August. Page 2 of the report for 2006 indicates that the beneficiary received a 
parsonage allowance in the amount of $3,830; however, the report does not indicate when the 
parsonage allowance began, although the year-to-date total of $23,269 indicates that it apparently 
began in June of 2006. 

The petitioner also submitted an April 4, 2007 letter from Assistant to the 
President for Multilingual Ministries of the Columbia Union Conference of SDA. - 
stated that he served as the Hispanic Ministries coordinator for the petitioner from 1995 to February 
2007 and that the beneficiary was pastor of the Emporia Spanish SDA Church from May 2004 
through August 2005 and received a stipend for his services for establishing a Spanish language 
church in the community. also stated that the Yale SDA "helped sponsor this position 
by providing housing to the family." The petitioner provided no document& e;idence to establish 
the housing received by the beneficiary. The petitioner also provided a job description for pastor of 



the churches in which the beneficiary served; however, it is not clear whether this job description 
existed prior to the beneficiary assuming the position or was tailored after the fact specifically for 
the beneficiary's claimed activities. The petitioner also provided a "typical weekly schedule" for the 
beneficiary for the different locations in which he served as pastor. The director determined that the 
petitioner had again failed to provide evidence of the beneficiary's housing while he was employed 
at the Emporia Spanish SDA Church and dismissed the motion for failing to meet the regulatory 
requirements for a motion. 

On appeal, counsel asserted that the director had failed to consider any of the evidence submitted 
with the motion and that the record clearly established that the beneficiary was eligible for the 
benefit sought. We note that on motion, counsel argued: 

The decision of the Service appears to focus upon whether hll-time and well-paid 
employment in a religious occupation occurred during the two year period 
immediately preceding the filing of this application. The Service also appears to 
require an incredibly detailed description of the duties being performed. This 
appears to go beyond the clear wording of the statute and the regulations. There does 
not appear to be any intention on the part of the U.S. Congress to require that the 
religious employment be full-time or even paid, just continuous. Nevertheless, even 
applying the strict interpretation of the Service, the [petitioner] meets this standard. 
[The beneficiary] was employed as a religious worker under a stipend position and 
subsequently under a salaried position on a full-time basis during the relevant two 
year period. 

By requiring these items, the Service is dangerously close to violating basic 
constitutional rights and getting excessively entangled in religious affairs. The 
materials previously provided by the [petitioner] constituted valid evidence of the 
position and the compensation of [the beneficiary]. Neither the statute nor the 
regulations indicate that the position must be compensated and it is not uncommon 
for religious workers to be paid a nominal salary to cover living expenses due to 
their calling to religious service. Congress has recognized this by creating a 
provision for religious workers who are members of a religious order. While 
Congress appears to be cognizant that many religious workers will provide service at 
no fee having taken vows of poverty, the Service does not appear to recognize that 
many religious workers are also willing to work for very little salary. By imposing 
its own interpretation on the governing statutes and regulations, the Service is acting 
in an arbitrary and capricious manner in violation of the Administrative Procedures 
Act. If the Service believes that the qualifjing employment must be well-paid (or 
even paid) and full-time, then it must undergo the requisite notice and comment rule- 
making to be valid. 

As required under section 2(b)(l) of the Special Immigrant Nonminister Religious Worker 
Program Act, Pub. L. No. 1 10-39 1, 122 Stat. 4 193 (2008), USCIS issued new regulations for 
special immigrant religious worker petitions. Supplementary information published with the 



new rule specified: "All cases pending on the rule's effective date . . . will be adjudicated under 
the standards of this rule. If documentation is required under this rule that was not required 
before, the petition will not be denied. Instead the petitioner will be allowed a reasonable period 
of time to provide the required evidence or information." 73 Fed. Reg. 72276, 72285 (Nov. 26, 
2008). In keeping with this requirement, the AAO remanded the petition to the director on 
December 15,2008, to give the petitioner an opportunity to meet the new requirements. 

The new USCIS regulation at 8 C.F.R. § 204.5(m)(11) provides: 

Evidence relating to the alien jLv prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

On February 4, 2009, the director notified the petitioner of the new requirements, and of her intent 
to deny the petition pending the receipt of additional evidence required by the regulation. In 
response, the petitioner again provided copies of the IRS Forms W-2 that it issued to the 
beneficiary during the qualifying period, copies of the beneficiary's tax return transcripts from the 
IRS, copies of earnings statements for the beneficiary and copies of payroll reports for the 
beneficiary beginning June 27, 2004 and extending thourgh the qualifying period.' The petitioner 

I The petitioner also submitted documentation reflecting wages paid to the beneficiary subsequent to 
August 10, 2006. However, as this is after the date the petition was filed, they are not evidence of the 
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also submitted a notarized letter from in which he stated that the beneficiary was 
provided housing by a church member, but again submitted no documentary evidence to establish 
housing provided to the beneficiary. None of the IRS documentation, including the Form W-2 or 
the IRS transcript, reflect any housing benefit provided by the petitioner to the beneficiary during 
his work with Emporia Spanish SDA Church. 

We note that s t a t e d  that the Yale SDA Church "supplied a furnished home for [the 
beneficiary] and his family and also gave gifts from time to time to help them financially." On - 
certification, -stated that ;he beneficiary's housing was provided by a church member. 
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). As discussed previously, the petitioner 
provided no documentation of the housing allegedly provided to the beneficiary during 2004 and 
2005. We note that the petitioner reported a parsonage allowance for the beneficiary in 2006 but 
provided no explanation for its failure to report the claimed housing for the beneficiary prior to that 
date. Additionally, the petitioner submitted documentation indicating that the beneficiary was paid 
$1,000 per month beginning in May 2004 and continuing through September 2005, when his salary 
was raised to $2,000 per month. However, the tax documentation submitted by the petitioner 
indicates it reported wages of $7,800 for the beneficiary in 2004 and initially, only $6,064.97 in 
2005. In response to the W E ,  the petitioner submitted a second IRS Form W-2, indicating that it 
paid the beneficiary an additional $9,000. Also, while counsel indicates that a single digit was 
wrong in the beneficiary's social security number, it is not clear why the petitioner issued the 
beneficiary two separate IRS Forms W-2 or why the second form was not provided with the 
petitioner's initial submission. 

We note that the beneficiary did not file his 2004 federal tax return until 2006 and his daily work 
schedule was created after the fact. Like a delayed birth certificate, the beneficiary's late filing of 
his federal tax return, two years after it was due, raises serious questions regarding the truth of 
the facts asserted. CJ: Matter of Bueno, 21 I&N Dec. 1029, 1033 (BIA 1997); Matter of Ma, 20 
I&N Dec. 394 (BIA 199l)(discussing the evidentiary weight accorded to delayed birth 
certificates in immigrant visa proceedings). 

Given the discrepancies noted above, the petitioner has failed to establish that the beneficiary 
was continuously employed in qualifying religious work for two full years preceding the filing of 
the visa petition. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. Matter of Ho, 19 I&N Dec. at 591. 

If USCIS fails to believe that a fact stated in the petition is true, it may reject that fact. Section 
204(b) of the Act, 8 U.S.C. 5 1154(b); see also Anetekhai v. I.N.S., 876 F.2d 1218, 1220 (5th 

beneficiary's qualifying work experience for the two years immediately preceding the filing of the 
petition. 
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Cir.1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7, 10 (D.D.C. 1988); Systronics 
Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). 

We will affirm the denial for the above stated reasons. In visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the 
Act, 8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The director's decision of March 8,2007 is affirmed. The petition is denied. 


