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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is an organization "organized and operated . . . exclusively for charitable, 
religious, and educational purposes . . . to be achieved through the distribution of its funds for 
such purposes and particularly for the evangelization of the Christian faith among non-Christian 
peoples." It seeks to classify the beneficiary as a special immigrant religious worker pursuant to 
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1 1 53(b)(4), to 
perform services as a pastor. The director determined that the petitioner had not established that 
the beneficiary sought to enter the United States solely for the purpose of carrying on religious 
work, that the petitioner has the ability to pay the beneficiary, and that the beneficiary had been 
engaged continuously in a qualifying religious vocation or occupation for two full years 
immediately preceding the filing of the petition. The director also determined that the petitioner 
had failed the compliance review. 

Counsel submits a brief and additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101 (a)(27)(C) of the Act, 8 U.S.C. § 1 10 1 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for 
admission, has been a member of a religious denomination having a bona fide 
nonprofit, religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination. 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious 
vocation or occupation, or 

(111) before September 30, 2012, in order to work for the organization (or 
for a bona fide organization which is affiliated with the religious 
denomination and is exempt from taxation as an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 
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The first issue on appeal is whether the petitioner has established that the beneficiary seeks to 
enter the United States solely for the purpose of working as a minister. The Act at section 
101 (a)(27)(C)(ii) provides for purposes of this classification, the alien must seek to enter the United 
States "solely for the purpose of carrying on the vocation of a minister" of his religious 
denomination. 

The record contains a copy of a "Main Information Sheet" for the beneficiary's 2006 federal 
income tax. The document indicates that the beneficiary's occupation was "limo service." The 
record also contains a copy of the beneficiary's New York State Class E driver's license issued 
on October 3 1, 2005. A Class E license is issued to taxi and livery drivers. The petitioner also 
provided copies of pages from the beneficiary's passport, which indicate that he entered the 
United States on January 4, 2005 and again on July 9, 2005. While the July entry clearly reflects 
that the beneficiary entered the United States pursuant to an R-1 nonimmigrant religious worker 
visa, the January 4 entry does not specifically reflect this. The director determined that these 
documents indicate that the beneficiary is not seeking to enter the United States solely for the 
purpose of carrying on the vocation as a minister. 

The regulation does not require that the alien's initial entry into the United States to be solely for 
the purpose of performing work as a minister. "Entry," for purposes of this classification, would 
include any entry under the immigrant visa granted under this category or would include the 
alien's adjustment of status to the immigrant visa. However, the petitioner's work under his R-1 
visa is relevant to his continuous employment in a religious occupation and will be discussed 
further below. 

The second issue on appeal is whether the petitioner has established that it has the ability to pay 
the beneficiary. 

The petitioner must submit verifiable evidence of how the prospective employer intends to 
compensate the alien. The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 

New regulations replaced the existing regulations at 8 C.F.R. 5 204.5(m) on November 26,2008. 
The regulation at 8 C.F.R. 5 204.5(m)(lO) provides: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
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compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS [U.S. 
Citizenship and Immigration Services]. If IRS [Internal Revenue Service] 
documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 

With the petition filed on February 2, 2007, the petitioner provided copies of IRS Form 990, 
Return of Organization Exempt from Income Tax, for the years 2004 and 2005. The 2004 return 
indicates, at line 25, that the organization paid $73,000 to its "officers, directors, etc" and at line 
26, that it paid $19,056 in "other salaries and wages." Part V of the return, however, lists no 
compensation for "officers, directors, trustees, and other key employees." The return also shows 
a deficit of $1,106 for the year. The 2005 return shows, at line 25, that the organization paid 
$74,500 to its "officers, directors, etc." No entry is shown in line 26 for other salaries and wages 
and Part V-A indicates no compensation for any officer, director or other key employee. The 
return shows a net profit of $1,559.50 for the year. 

The petitioner also provided copies of IRS Form W-2, Wage and Tax Statement, that it issued to 
the beneficiary in 2005 and 2006 and copies of the beneficiary's IRS Forms 1040, Individual 
Income Tax Return, for the same period. The 2005 Form W-2 is almost illegible; however, it 
appears to report wages slightly above the $12,000 reported on the beneficiary's corresponding 
Form 1040. It also shows a housing allowance in the amount of $4,000, travel in the amount of 
$1,200 and medical in the amount of $1,200. The beneficiary's 2006 Form W-2 reported wages 
of $12,000, housing in the amount of $4,000, travel in the amount of $1,200 and medical in the 
amount of $1,500. The petitioner also provided copies of cancelled checks showing that it paid 
the beneficiary $1,000 per month from February 2005 through December 2006. The director 
noted that the employer identification number (EIN) that appeared on the IRS Forms W-2 did not 
match the one that appeared on the letter from the IRS granting the petitioner tax exempt status, 
which is also the EIN which the petitioner listed on its IRS Forms 990 and on the Form 1-360, 
Petition for Amerasian, Widow(er) or Special Immigrant. 

On August 10, 2007, in a request for evidence (RFE), the director instructed the petitioner to 
explain the inconsistencies in the EINs shown on the IRS Forms W-2 and the IRS tax exemption 
letter. The director also instructed the petitioner that, as the reported compensation from the 
petitioner was below poverty guidelines, to "provide evidence to establish how the beneficiary 
has been supporting himself and family members." The director also requested the following: 

Forms 1040: The petitioner is requested to submit copies of the beneficiary's 
Forms 1040 . . . that were filed with the [IRS] for the years 2005 and 2006. 
Include all schedules, attachments, and statements. Also include copies of all 
Forms W-2 or 1099-Misc. 
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Also submit original [IRS] generated transcripts of the beneficiary's Form 1040 
for the years 2005 through the most recent year. Include transcripts of all 
schedules, statements, and attachments. 

ParsonageIHousing: Forms W-2 issued to the beneficiary indicate that the 
beneficiary received $4,000 in Housing from the petitioner in 2005 and 2006. The 
petitioner is requested to submit other objective evidence that the beneficiary has 
received the parsonage. Submit a copy of any leaselrental agreements for the 
beneficiary's residence from the time he began to work for the [petitioner]. 
Submit copies of cancelled checks used to pay for the beneficiary's parsonage 
from 2005 through present. Submit evidence that these checks are in addition to 
the beneficiary's monthly salary payments. 

If the beneficiary did report his housinglparsonage to the IRS, submit IRS 
transcripts of Schedule SE or other appropriate form showing that the beneficiary 
reported this compensation. If the beneficiary did not report his parsonage to the 
IRS, submit evidence that he is not required to report his parsonage or the fair 
rental value of parsonage provided to him to the IRS. Provide evidence that he is 
not required to report his parsonage to the IRS for any purpose, including 
reporting this compensation for the purpose of calculating his Self Employment 
Tax. 

Tax Return: The petitioner is requested to submit its Form 990 with all 
schedules, attachments, and statements for the year 2006. 

In response, the petitioner provided a statement from the beneficiary in which he explained that 
the discrepancies in the EIN as an error by a volunteer in 2004 when preparing his IRS Form W- 
2, and that the error was carried over to subsequent years. The beneficiary stated that the number 
on his IRS Form W-2 is "actually our taxpayer Identifying Number." The beneficiary's 
explanation, however, lacks substance as the EIN assigned to the petitioner by the IRS is its 
taxpayer identification number and the petitioner provided no documentation that it was issued 
two numbers by the IRS. 

Regarding his support, the beneficiary stated that the amount of compensation paid to him by the 
petitioner was not questioned by the organization's lawyers and that the petitioner planned to 
increase the beneficiary's compensation "up to the guidelines of the U.S. Department of Health 
and Human Services in 2008." The beneficiary further stated that his brother lived with him and 
"pays the major portion of the house's expenses." 

The petitioner submitted an October 30, 2007 sworn statement from Imtiaz Bhatti, who 
identified himself as the beneficiary's brother and who stated: 
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Presently [the beneficiary] lives with me and because I wish to help him with his 
ministry. I have supported hinl by supplementing his income. I also assist him 
with his mortgage, utility bills and other personal expenses. I am the owner and 

r operator of my own limousine, and make a substantial income. 

As requested, the petitioner also provided a copy of its IRS Form 990 for the year 2006. The 
return indicates at line 25a that the petitioner compensated its key employees (listed in Part V-A 
of the return) in the amount of $48,000 but did not pay any salaries and wages not included on 
line 25a. For the first time, the beneficiary is listed as one of the key employees in Part V-A; 
however, the form does not list the compensation that he received. The return shows an excess 
of approximately $91 for the year. The petitioner also provided copies of the beneficiary's tax 
returns as requested by the director, including the IRS transcripts. The petitioner did not, 
however, provide documentation of any of the housing allowance that it allegedly paid to the 
beneficiary or on his behalf, nor did it provide any information regarding the IRS treatment of 
this allowance, as requested by the director. 

In response to the director's Notice of Intent to Deny (NOID) dated June 23,2008, the petitioner 
submitted a copy of its IRS Form 990 for the year 2007. The return shows at line 25a 
compensation of the key employees listed in Part V-A as $24,000. The petitioner reported no 
other salaries or wages. However, as with all of its previous returns, the petitioner did not list any 
compensation paid to each individual as requested in Part V-A, nor did it list any allowances 
paid. The petitioner did not submit a copy of the IRS Form W-3, Transmittal of Wage and Tax 
Statements, for the years 2005 through 2007 as requested by the director in the NOID. 

In denying the petition, the director focused on the petitioner's compensation package, stating 
that it was below the U.S. poverty guidelines and would force the beneficiary to rely upon 
supplemental employment or the solicitation of funds for his support. On appeal, the petitioner, 
through counsel, does not address its ability to pay the beneficiary at the stated level. Counsel 
asserts that the poverty guidelines "are not dispositive in that[] the slight deviation from said 
guidelines should not disqualify [the beneficiary] from obtaining the immigration status he 
seeks." 

The petitioner stated in its letter of January 24, 2007, that the beneficiary would receive an 
annual compensation package of $18,400, including $12,000 salary, as well as housing, 
transportation and medical insurance coverage. Although the record contains copies of cancelled 
checks indicating that the petitioner has paid the beneficiary $1,000 per month as salary since 
February 2005, its IRS Forms 990 do not corroborate these payments. Although the petitioner 
provided copies of the IRS Forms W-2 issued to the beneficiary, the director was concerned as 
the EIN listed on the forms did not agree with the EIN assigned to the petitioner by the IRS. The 
petitioner never provided an explanation for these discrepancies. Instead, the petitioner 
submitted a statement from the beneficiary attempting to explain the inconsistency, the 
explanation lacked any documentation supporting the explanation. The director was particularly 
concerned as the record indicated the beneficiary may have been employed in outside occupation 
as a limousine driver. Therefore, the director requested additional specific information to 
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determine if the payments to the beneficiary were made by the petitioner, including a copy of the 
petitioner's IRS Forms W-3, copies of the IRS Forms W-2 that the beneficiary provided to the 
IRS, and documentation regarding the housing allowance that the petitioner stated it provided 
(and would) provide to the beneficiary. The petitioner failed to provide all of the requested 
documentation. On that basis alone, the petition may not be approved. The regulation provides 
that the petitioner shall submit additional evidence as the director, in his or her discretion, may 
deem necessary. The purpose of the request for evidence is to elicit further information that 
clarifies whether eligibility for the benefit sought has been established, as of the time the petition 
is filed. See 8 C.F.R. $ 5  103.2(b)(8) and (12). The failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 
5 103.2(b)(14). 

The documentation in the record provides conflicting and insufficient information about the 
petitioner's ability to pay the beneficiary. Accordingly, it has failed to establish that it has the 
ability to pay the beneficiary the proffered wage. 

The third issue on appeal is whether the petitioner has established that the beneficiary had been 
engaged continuously in a qualifying religious vocation or occupation for two full years 
immediately preceding the filing of the petition. 

The regulation at 8 C.F.R. fj 204.5(m)(4) requires the petitioner to show that the beneficiary has 
been working as a minister or in a qualifying religious occupation or vocation, either abroad or in 
lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The petition was filed on February 2, 2007. 
Therefore, the petitioner must establish that the beneficiary was continuously employed in 
qualiQing religious work throughout the two-year period immediately preceding that date. 

The regulation at 8 C.F.R. fj 204.5(m)( 11) provides: 

Evidence relating to the alien S prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 
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(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years. the 
petitioner must submit comparable evidence of the religious work. 

In its January 24, 2007 letter submitted in support of the petition, the petitioner stated that it was 
offering the beneficiary full-time permanent employment as pastor of its South Asian 
Presbyterian Church in Valley Stream, New York. The petitioner further stated that the 
beneficiary was expected to work at least 40 hours a week and would be compensated at an 
annual rate of $1 8,400, including salary and allowances. The petitioner stated that the beneficiary 
had served in this position since January 2005 pursuant to an R-1 visa. 

In her decision, the director indicated that the beneficiary arrived in the United States pursuant to 
an R-1 visa in July 2005. However, as noted by counsel, the beneficiary's passport indicates that 
he arrived in the United States in January of that year. Other documentation in the record also 
reflects that the beneficiary entered the United States in January 2005 pursuant to an R-1 
nonimmigrant visa. 

The IRS Forms W-2 submitted by the petitioner contained an EIN that was different from the 
one assigned to it by the IRS. In her W E ,  the director instructed the petitioner to provide 
additional documentation regarding the beneficiary's work history, his means of support, and 
other "objective evidence of the beneficiary's employment" as a pastor with the petitioning 
organization. The documentation accompanying the beneficiary's 2006 IRS Form 1040, 
submitted in response to the RFE, included a copy of a "Main Information Sheet" identifying the 
beneficiary's occupation as "limo service." The petitioner provided a copy of the beneficiary's 
New York State Class E driver's license, which is issued to taxi and livery drivers. The petitioner 
also submitted the affidavit described above from the beneficiary's brother in which he stated 
that he supplemented the beneficiary's income and assisted with the mortgage and household 
expenses. The beneficiary's brother also stated that he owned and operated his own limousine 
and made "a substantial income." 

In his NOID, the director noted the beneficiary's Class E driver's license, his income tax return 
showing his occupation as "limo service," the fact that he lived with his brother who owned a 
limousine service, and the incorrect EIN on the beneficiary's IRS Form W-2. She notified the 
petitioner that these inconsistencies suggested that the beneficiary had not been continuously and 
solely employed as a minister during the two years preceding the filing of the visa petition and 
was therefore ineligible for this visa classification. 
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In response, the petitioner submitted a copy of a July 8, 2008 statement from the beneficiary's 
accountant, in which he stated that "[dlue to a clerical error," the beneficiary's occupation was 
erroneously listed as "limo service" and that an "amended tax return was filed with [the] IRS" to 
correct the beneficiary's occupation. The petitioner submitted documentation indicating that the 
accountant had prepared amended returns for 2005 through 2007 to correct the same "clerical 
error." 

In denying the petition, the director stated: 

Although it is alleged that the filing of the beneficiary's federal tax returns 
indicating his occupation as "Limo Service" is merely a clerical error which has 
been ongoing for at least three years, the petitioner has not sufficiently explained 
why the beneficiary was issued a new York State driver's license, "CLASS E," 
Taxi and Livery License . . . A search of the New York State Department of 
Motor Vehicle website indicates that the fees associated with the Class "E" 
application are significantly higher than those associates with a regular Class "D" 
license and probably have more onerous requirementslstandards. It is unlikely that 
the issuance of the Class "Em license was also a "clerical error" as the beneficiary 
was required to pay a higher fee for the license than if he applied for a regular 
license. 

The petitioner would have the USCIS believe that the beneficiary [who] lives with 
his brother who owns and operates his own limousine service mistakenly applied 
for a taxi and livery service driver's [license] soon after his initial entry into the 
United States and then mistakenly filed federal tax returns three years in a row . . . 
claiming that his occupation is "limo service." 

. . . It is more likely that the Class "E" driver's license was issued to the 
beneficiary so that he could perform the duties of a limousine driver with his 
brother's company as indicated by the stated occupation of "Limo Service" on the 
beneficiary's federal income taxes as originally filed. 

On appeal, counsel asserts that: 

The USCIS has mistakenly concluded that because the beneficiary had initially 
obtained a Class E license and that his past tax returns erroneously indicated his 
occupations as Limo Driver, he was working in an occupation other than as a 
religious worker. The beneficiary has never worked as a Limo Driver. The 
beneficiary asserts that the IRS has never been sent a 1099 from any company 
indicating he worked in that capacity because he never has worked as a Limo 
Driver. When the beneficiary initially applied for a driver's license his brother who 
is a Legal Permanent Resident had a Class E license and assisted him in obtaining 
a license, but the beneficiary never worked under that license and presently holds a 
Class D license. 
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The petitioner submitted another affidavit from the accountant stating that he "inadvertently 
listed [the beneficiary] as a Limo Driver primarily because many of the taxpayer's [sic] I 
represent are Limo Drivers . . . When I was completing [the beneficiary's] tax return I 
inadvertently failed to change the job description that I most often use to that of religious 
worker." 

Nonetheless, as noted by the director, this "error" was repeated for three years. Furthermore, a 
reputable accountant would have noticed that the beneficiary's Forms W-2 were allegedly issued 
by a religious institution and included allowances, which, if the beneficiary was not a minister, 
should have been included in gross income. Further, if the beneficiary was a minister, the 
accountant should have inquired into his earnings for the purpose of computing self-employment 
and Social Security and Medicare taxes, which were not deducted on the Forms W-2. The 
accountant's credibility is further brought into issue as he failed to do no more than allegedly 
change the beneficiary's occupation on the amended tax returns rather than correcting the entire 
return. 

Counsel questions the director's statement that "the beneficiary's brother owned a limousine 
service company that the beneficiary could have worked for." Counsel points out that the 
beneficiary's brother stated that he was the "owner and operator of his own limousine," and not 
that he owned a limousine service "company." Counsel asserts: 

The USCIS mistakenly attempted to create the illusion that the beneficiary's 
brother owned a business that would have allowed the beneficiary to work for 
him, which is a false conclusion and not allowed under New York State Law. In 
order to work under the [Class El license a Taxi and Limousine license must [be] 
procured. A Taxi and Limousine license can only be procured in New York State 
if you either have an Employment Authorization Card or you are Legal Permanent 
Resident or United States Citizen. Since the beneficiary does not fall under any of 
these categories he could not have worked under the Class E license. 

First, the record contains no documentary evidence regarding the requirements for procurement 
and use of a Class E license in New York. Without documentary evidence to support the claim, 
the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 
(BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 
I&N Dec. 503, 506 (BIA 1980). Second, counsel's argument ignores the fact that the beneficiary 
did have what appears to be a valid New York Class E driver's license. Third, while the director 
may have misspoken in using the term "company" to describe the brother's business, it would be 
odd indeed that the brothers shared a household, that each had a license authorizing him to drive 
a limousine for hire and that the beneficiary did not participate in his brother's business. If the 
beneficiary engaged in work as a limousine driver, it would have violated the terms of his R-1 
nonimmigrant visa, as he would have engaged in other than religious work. 
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We note that the beneficiary's brother claims that he makes a "substantial income." However, 
the petitioner did not provide any corroborative evidence of the brother's income or his 
contribution to the household expenses. Simply going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972). The 
petitioner also failed to establish that it provided the beneficiary with a housing allowance as 
claimed and the record clearly indicates that the beneficiary would not have survived 
economically on the compensation he allegedly received from the petitioner. 

The petitioner's evidence contains many inconsistencies that have not been adequately resolved. 
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 59 1 (BIA 1988). 
If USCIS fails to believe that a fact stated in the petition is true, USCIS may reject that fact. 
Section 204(b) of the Act, 8 U.S.C. 5 1 154(b); see also Anetekhai v. I.N.S., 876 F.2d 1218, 1220 
(5th Cir. 1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7, 10 (D.D.C. 1988); Systronics 
Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). 

Because of the unresolved inconsistencies in the record, the petitioner has failed to establish that 
the beneficiary had been engaged continuously in a qualifying religious vocation or occupation 
for two full years immediately preceding the filing of the petition. 

The fourth issue on appeal is whether the petitioner failed the compliance review. 

The regulation at 8 C.F.R. § 204.5(m)(12) provides: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization 
records relating to compliance with immigration laws and regulations, and an 
interview with any other individuals or review of any other records that the 
USCIS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters, satellite locations, or the work locations 
planned for the applicable employee. If USCIS decides to conduct a pre-approval 
inspection, satisfactory completion of such inspection will be a condition for 
approval of any petition. 

The record contains the results of two compliance reviews conducted by USCIS on June 28, 
2007 and December 3, 2007, at the petitioner's organization in Turnersville, New Jersey and a 
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site visit to the church in New York on November 28, 2007. The review at the petitioner's New 
Jersey organization questioned whether the organization operates at the level that it claims. The 
review at the petitioner's church in New York concluded that the beneficiary of another petition 
did not work as claimed. The record does not reflect whether the review of the New York church 
is the same church that the beneficiary now claims to pastor. 

The director denied this instant petition, finding that the petitioning entity had not satisfactorily 
completed a pre-approval inspection. The petitioner did not address this issue on appeal. We 
concur with the director's finding on this issue. 

Beyond the director's decision, the petition is unapprovable because the petitioner failed to 
provide a required attestation. 

The regulation at 8 C.F.R. 5 204.5(m)(7) provides that: 

An authorized official of the prospective employer of an alien seeking religious worker status 
must complete, sign and date an attestation prescribed by USCIS and submit it along with the 
petition. If the alien is a self-petitioner and is also an authorized official of the prospective 
employer, the self-petitioner may sign the attestation. The prospective employer must 
specifically attest to all of the following: 

(i) That the prospective employer is a bona fide non-profit religious organization 
or a bona fide organization which is affiliated with the religious denomination and 
is exempt from taxation; 

(ii) The number of members of the prospective employer's organization; 

(iii) The number of employees who work at the same location where the 
beneficiary will be employed and a summary of the type of responsibilities of 
those employees. USCIS may request a list of all employees, their titles, and a 
brief description of their duties at its discretion; 

(iv) The number of aliens holding special immigrant or nonimmigrant religious 
worker status currently employed or employed within the past five years by the 
prospective employer's organization; 

(v) The number of special immigrant religious worker and nonimmigrant religious 
worker petitions and applications filed by or on behalf of any aliens for 
employment by the prospective employer in the past five years; 

(vi) The title of the position offered to the alien, the complete package of salaried 
or non-salaried compensation being offered, and a detailed description of the 
alien's proposed daily duties; 
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(vii) That the alien will be employed at least 35 hours per week; 

(viii) The specific location(s) of the proposed employment; 

(ix) That the alien has worked as a religious worker for the two years immediately 
preceding the filing of the application and is otherwise qualified for the position 
offered; 

(x) That the alien has been a member of the denomination for at least two years 
immediately preceding the filing of the application; 

(xi) That the alien will not be engaged in secular employment, and any salaried or 
non-salaried compensation for the work will be paid to the alien by the attesting 
employer; and 

(xii) That the prospective employer has the ability and intention to compensate the 
alien at a level at which the alien and accompanying family members will not 
become public charges, and that funds to pay the alien's compensation do not 
include any monies obtained from the alien, excluding reasonable donations or 
tithing to the religious organization. 

The record does not contain a letter from an authorized official of the organization attesting to 
the information listed above. For this additional reason, the petition may not be approved. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also Janka v. U.S. Dept. of Transp., NlSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


