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PETITION: Petition for Special Immigrant Religious Worker Pursuant to Section 203(b)(4) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), as described at Section 
101(a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 

103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 
5 103S(a)(l)(i). 

Chief, Administrative Appeals Office 



DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center. The Administrative Appeals Office (AAO) remanded the matter for 
consideration under new regulations. The director again denied the petition and, following the 
AAO's instructions, certified the decision to the AAO for review. The AAO will affirm the 
director's decision. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
tj 1153(b)(4), to perform services as its music director. The director determined that the 
petitioner had not established that the beneficiary had been engaged continuously in a qualifying 
religious vocation or occupation for two full years immediately preceding the filing of the 
petition. 

The petitioner submits additional documentation on certification. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious 
workers as described in section lOl(a)(27)(C) of the Act, 8 U.S.C. tj 1101(a)(27)(C), which 
pertains to an immigrant who: 

(i) for at least 2 years immediately preceding the time of application for 
admission, has been a member of a religious denomination having a bona fide 
nonprofit, religious organization in the United States; 

(ii) seeks to enter the United States- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at 
the request of the organization in a professional capacity in a religious 
vocation or occupation, or 

(111) before September 30, 2012, in order to work for the organization 
(or for a bona fide organization which is affiliated with the religious 
denomination and is exempt from taxation as an organization described 
in section 501(c)(3) of the Internal Revenue Code of 1986) at the request 
of the organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on certification is whether the petitioner established that the beneficiary had 
been continuously employed in a qualifying religious vocation or occupation for two h l l  years prior 
to the filing of the visa petition. 



The regulation at 8 C.F.R. fj 204.5(m)(4) requires the petitioner to show that the beneficiary has 
been working as a minister or in a qualifying religious occupation or vocation, either abroad or in 
lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The petition was filed on October 16, 2006. 
Therefore, the petitioner must establish that the beneficiary was continuously employed in 
qualifying religious work throughout the two-year period immediately preceding that date. 

In its September 20, 2006 letter accompanying the petition, the petitioner stated that the 
beneficiary had served as its music director pursuant to an R-1, nonimmigrant religious worker, 
visa since September 23, 2004. The petitioner stated: 

[The beneficiary's] job duties and responsibilities include: directing congregants 
in musical activities such as chants and reading portions of religious ritual during 
religious services, arranging musical portion of religious services in consultation 
with leader of congregation, chanting or reciting religious texts during worship 
services or during other observances and training and leading congregants in 
musical responses, creating variation of traditional music or composing music for 
service, and training and directing choir and teaching vocal music to youth and 
other groups of congregants. 

In another letter dated September 25, 2006, the petitioner again stated that the beneficiary had 
worked as its music director since September 23,2004 and received an annual salary of $24,000. 

The petitioner submitted copies of church brochures dated in July and August 2006 that identify 
the beneficiary as music director. Other brochures are in Korean and are not accompanied by an 
English translation as required by 8 C.F.R. 5 103.2(b)(3). Therefore, the AAO cannot determine 
whether these documents support the petitioner's claims. The petitioner submitted a copy of 
Internal Revenue Service (IRS) Form W-2, Wage and Tax Statement, for 2005, reflecting that it 
paid the beneficiary $1 8,000 in wages, a copy of IRS Form 1099-MISC, Miscellaneous Income, 
indicating that it paid the beneficiary $6,000 in nonemployee compensation in the same year, and 
copies of checks that it issued to the beneficiary dated in October 2004 and in 2005 and 2006. 

In response to a request for evidence (RFE) dated December 11, 2006, the petitioner restated the 
beneficiary's job duties: 

She is responsible for leading weekly worship chanters' rehearsals, conducting 
weekly worship service's choir on Sundays, providing weekly Bible study 
musical leadership, leading daily morning prayer services, and assisting with 
practical pastoral ministries, such as visitation to homes, and hospitals, and 
counseling. Her position ordinarily requires a commitment of 24 hours per week, 
and is a leadership, consultation and problem solving. 
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The petitioner also submitted a copy of an IRS Form W-2 for 2006, indicating that it paid the 
beneficiary $24,000 in wages, and a copy of the beneficiary's IRS Form 1040, U.S. Individual 
Income Tax Return, for 2006. 

In a Notice of Intent to Deny (NOID) dated April 26, 2007, the director informed the petitioner 
that, as the beneficiary had only worked 24 hours per week, she had not been engaged in full- 
time employment during the qualifying two-year period. The director further informed the 
petitioner that as it stated that the job offer was "under the same conditions as her past 
employment," it had not extended a qualifying job offer to the beneficiary. 

In its May 18,2007 response, the petitioner stated that it had made a "typographical error" when 
it stated that the beneficiary only worked 24 hours per week, and that her required commitment 
was 35 to 40 hours per week. The petitioner provided yet another description of the beneficiary's 
work, stating: 

[The beneficiary's] primary duties at our church as a music director are being in 
charge of overseeing the church's music program. [She] will develop, plan, and 
implement a comprehensive, integrated music ministry program promoting the 
spiritual growth of the congregation. This includes preparation and performing at 
regular weekly worship services, organizing and directing the church choir, and 
performing at special events. [The beneficiary] will also be responsible for 
selection of music, musicians, and vocalists for all worship services, leading 
rehearsals and performances, and teaching religious music to individuals and 
groups. 

In addition, [she] will coordinate music for all weddings and funerals, including 
planning and counseling for the necessary musical arrangements, and provide 
music for special projects, ministries and other church-related activities. [She] 
will also coordinate and plan the music ministry agenda, coordinate use of church 
facilities for practices and performances, oversee finances and all other associated 
administrative responsibilities relating to music ministry. 

The petitioner stated that, in addition to her duties as music director, the beneficiary also "assists 
with practical pastoral ministries." According to the petitioner, the beneficiary is the widow of a 
longtime pastor, and that as such, members look to her for spiritual guidance, and she "makes 
visitations to homes and hospitals, and offers spiritual and moral counseling to members of our 
congregation." 

The petitioner submitted a schedule of the beneficiary's weekly duties consisting of the 
following: 

Sundays - Total 8 hours 
5:30 a.m. - 7:00 a.m. Morning Worship & Prayer 
11.30 a.m.-12:30 p.m. Lunch Fellowship 



Lead choir rehearsal 
Worship Service 
Work with the music committee to determine music 
ministry goals and direction; brain storm ideas to 
incorporate music for creative and meaningful 
worship experience; coordinate use of church 
equipments and facilities for practice and 
performances during the week. 

Mondays - Total 1.5 hours 
5:30 a.m.- 7:00 a.m. Morning Worship & Prayer 

Tuesdays - Total 1.5 hours 
5:30 a.m. - 7:00 a.m. Morning Worship & Prayer 

Wednesdays - Total 8 hours 
5:30 a.m. - 7:00 a.m. Morning Worship & Prayer 
8:00 a.m.-1 1 :00 a.m. Practice and prepare for presentation during 

Wednesday evening service; give voice lessons to 
church individuals and groups. 

1 1 :00 a.m.-12:OO p.m. Perform administrative duties related to music 
ministry such as finances, maintenance of 
instruments, placing order for equipments or new 
music 

6:00 p.m.-7:00 p.m. Lead choir practice for Wednesday evening service 
7:00 p.m.-8:30 p.m. Wednesday Evening Service 

Thursdays - Total 3.5 hours 
5:30 a.m.- 7:00 a.m. Morning Worship & Prayer 
8:00 a.m.-1O:OO a.m. Coordinate the performance schedules of various 

musical groups and individuals in the music 
ministry at all church functions; Assist pastor in 
planning weekly worship services of the church 
with regards to the selection of music and plan for 
presentation during the services for next week 

Fridays - Total 8 hours 
5:30 a.m. - 7:00 a.m. Morning Worship & Prayer 
8:00 a.m.- 10:OO a.m. Select music, musicians, and vocalists for special 

events such as weddings and funerals. Prepare for 
rehearsals and performances. Provide music for 
special projects, ministries, and other church-related 
activities in cooperation with appropriate 
individuals or groups. Teach religious music to 



church individuals. Practice and prepare for Friday 
evening service. 

10:OO a.m.-12:OO p.m. Practice and prepare music and instrumentation for 
Sunday service 

8:00 p.m. -9:30 p.m. Friday Praise & Worship Service 

Saturdays - Total 4.5 hours 
5:30 a.m. -7:OO a.m. Morning Worship & Prayer 
8:00 a.m.-1 1 :00 a.m. Choir rehearsal and presentation for Sunday and 

Wednesday 
Total - 35 hours 

The petitioner submitted a copy of an IRS Form W-2 indicating that it paid the beneficiary 
$8,000 in 2004 and resubmitted copies of the IRS Forms W-2 for 2005 and 2006. The petitioner 
also resubmitted copies of processed checks that it made payable to the beneficiary in October 
2004 and in 2005 in the amount of $2,000 on January 7, February 7, February 13, March 7, April 
7, May 8, and June 12; and $1,847 dated in August, September, October and December 2005, 
and January through October 2006. We note that the checks dated January 7, 2005, February 7, 
2005, and March 7, 2005 all reflect that the month in the date of the check was changed and all 
indicate that they were processed by the bank on April 8, 2005. Thus it is not clear that the 
beneficiary actually worked and was paid for that work during the months indicated. Doubt cast 
on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 
I&N Dec. 582, 591 (BIA 1988). If USCIS fails to believe that a fact stated in the petition is true, 
USCIS may reject that fact. Section 204(b) of the Act, 8 U.S.C. 5 1154(b); see also Anetekhai v. 
I.N.S., 876 F.2d 1218, 1220 (5th Cir.1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7, 
10 (D.D.C. 1988); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). 

In an RFE dated July 13, 2007, the director noted that public records indicated that the property 
at the address used by the petitioner was owned by Orange Methodist Church. The director 
therefore requested additional information regarding the petitioner's location, business hours, 
and additional information about the beneficiary's duties. 

In its September 25, 2007 response, the petitioner stated that it was "an active but a small 
congregation," and that it shared facilities with the Orange United Methodist Church. The 
petitioner submitted an undated letter from of Orange United 
Methodist Church, in which he stated that the petitioner "asked to use our facilities for service on 
Sunday mornings and that request was granted. They are not charged for the use. There are no 
signed rental or lease agreements." 

The petitioner submitted several brochures, apparently pertaining to church services. However, 
none of the documents are accompanied by a full English translation. Because the petitioner 
failed to submit certified translations of the complete documents, the AAO cannot determine 
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whether the evidence supports the petitioner's claims. See 8 C.F.R. 5 103.2(b)(3). Accordingly, 
the evidence is not probative and will not be accorded any weight in this proceeding. 

The petitioner further stated, "Our church is open at all hours and during all the days of the week 
for those who seek to be consoled and those who seek the teachings of ~ e s u s  Christ." However, 

did not indicate in his letter that the petitioner had access to church facilities at 
any time other than for Sunday morning services. The petitioner provided no evidence of any 
other location at which it held its business, other church services, or where the beneficiary 
worked. 

The director denied the petition on November 5,2007, finding that the petitioner failed to submit 
sufficient information regarding the beneficiary's duties, such as her meetings with the music 
committee, practicing, performing administrative duties or teaching music. The director also 
questioned the 10.5 hours weekly that the beneficiary allegedly spent doing morning worship and 
prayer. The director stated that participation in morning worship is a normal practice of any 
church member and is not a part of the beneficiary's duties as a music director. 

In a December 1,2007 letter submitted on appeal, the petitioner states: 

The Service noted that there is a contradiction between the letter from Orange 
United Methodist Church and one fiom [the petitioner]. However, there was a 
mistake by Orange United Methodist Church, since [the petitioner] is allowed to 
use the facilities every morning from 5:30 AM to 7:00 AM, and during the 
Wednesday evening service. The Friday night praising is performed at the house 
of church members, since there is not a place open for it during those times (7- 
9PM). 

The petitioner further stated that the beneficiary "leads the praise during morning worship 
services," and plays instruments "such as the piano which could be said as the most essential part 
of praising" in the petitioning organization. 

The beneficiary stated in a letter dated November 29,2007: 

Since our church has a small congregation, my administrative duties, such as the 
meeting with music committee members every Sunday, usually take[s] place as 
having a brunch with one or more of the choir members. It normally includes 
praying, and encouraging the member, and listening to his or her problems if there 
are any. Because these meetings take place without apparent records, I did not 
have enough documents to provide evidence for this topic. 

I would also like to inform that my duties as a music director do not lie in only the 
indicated work schedule, for many music-related meetings frequently take place 
in my house outside the regular practice time. For instance, I provide my house 
for youth chamber group practices and meetings for their monthly performance 
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during the worship service. I have also attended various musical director seminars 
and ministry conferences with the pastor to share the lessons with my fellow 
music committee members as well as the choir members. These conferences also 
enable me to provide a deeper spiritual understanding of scriptures as well as 
hymns. The documents, however, were discarded after return; thus, I cannot 
provide much evidence for this claim. 

As for teaching religious music to church individuals . . . I teach any church 
music-related materials at the request of a churchmember. In other words, it is 
like a free tutoring session for whoever is interested in church related music. It 
usually involves teaching the basics of choir singing and explaining meanings of 
certain music pieces. Thus, I could provide documents for evidence in this topic 
as well. 

The 10.5 hours . . . noted as being duties for any church member was part of my 
job, because during the early morning services, I lead the praising and play the 
piano for the hymnals. Thus, it is not just a normal practice for any church 
member. I take responsibility for all music related activities that take place during 
the early morning worship service. 

The petitioner submitted several documents that purport to be English translatior~s of 
accompanying documents written in Korean, including one labeled "choir prayer meeting' and 
another with a similar content. The dates on the "choir prayer meetings" contain only a month 
and day, and therefore are not evidence of such work performed by the beneficiary during the 
qualifying period. Other documents are labeled "choir committee meeting." The translations 
accompanying these documents do not comply with the provisions of 8 C.F.R. 5 103.2(b)(3) in 
that the translator is not identified, did not certify that the translations were complete and 
accurate, and did not certify that he or she is competent to translate from Korean into English. 
Therefore, they are of no probative value in this proceeding. Furthermore, assuming that the 
minutes are probative, they are evidence only that the beneficiary worked, at most, one day every 
six months during the qualifying period. 

The petitioner submitted an undated letter from of the Orange United 
Methodist Church, in which he stated that he "did not understand that you were interested in 
other times that the [petitioner] was granted permission" to use the church's facilities. - 

stated that the petitioner also used the church's facilities every morning for services and 
used the "church Hut" for their Wednesday evening service. The petitioner provided no evidence 
of any duties performed by the beneficiary at locations outside the facilities offered b f  the 
Orange United Methodist Church. Going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sc?fJici, 
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N 
Dec. 190 (Reg. Comm. 1972)) 



On appeal, counsel cites to case law regarding the issue of a traditional religious occupation. 
However, neither the AAO nor the director has challenged the beneficiary's occupation. Rather, 
the issue is whether the petitioner has shown that the beneficiary worked continuously as a 
religious music director during the two years immediately prior to the filing of the visa petition. 

While counsel asserts that the court in Camphill Soltane v. DOJ, 381 F.3d 143 (3rd Cir. 2004) 
"questioned whether regulations support the full-time employment requirement," he 
acknowledges that the court did not actually reach that issue. Moreover, we note that the court 
acknowledged the fact that the beneficiary in that case worked at least 80 hours per week. In 
contrast, the petitioner in this instance has failed to show the beneficiary has worked even the 24 
hours per week initially alleged by the petitioner. 

Pursuant to requirements under section 2(b)(l) of the Special Immigrant Nonrninister Religious 
Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), USCIS issued new 
regulations for special immigrant religious worker petitions. Supplementary informlation 
published with the new rule specified: "All cases pending on the rule's effective date . . . will be 
adjudicated under the standards of this rule. If documentation is required under this rule that was 
not required before, the petition will not be denied. Instead the petitioner will be allov~~ed a 
reasonable period of time to provide the required evidence or information." 73 Fed. Reg. 712276, 
72285 (Nov. 26, 2008). In keeping with this requirement, the AA0 remanded the petition lo the 
director on December 1 1,2008, to give the petitioner an opportunity to meet the new requirements. 

The new USCIS regulation at 8 C.F.R. 5 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 
(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 



If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

Although the new regulations do not specifically require specify the petitioner to establish that the 
beneficiary worked at least 35 hours per week, it does require the petitioner to establish that the 
beneficiary worked continuously in qualifying religious work during the two years immediately 
preceding the filing of the visa petition. 

While the petitioner submitted copies of the beneficiary's Forms W-2 for 2004 through 2006, other 
evidence in the record casts doubt on the credibility of these documents. For example, the checks 
allegedly written to the beneficiary on January 7, February 7, and March 7, 2005, all with 
alterations and all processed by the bank on the same date, raise questions as to the purpose and 
timing of the payments. Specifically, because of the altered dates of the checks, we cannot 
determine whether they were compensation for work performed by the beneficiary during the dates 
indicated. Additionally, the petitioner initially alleged that the beneficiary worked 24 hours per 
week. In response to different requests by the director, the petitioner expanded the number of hours 
allegedly worked by the beneficiary and constantly revised the duties she allegedly performed 
during the qualifling period. Additionally, the record does not sufficiently establislh the 
beneficiary had access to the necessary physical facilities to perform all of the work alleged. As 
discussed, the petitioner initially submitted letters showing that it had access to its rented church 
facilities only during Sunday mornings. When the director pointed out that the beneficiary could 
not have worked allof the stated hours because there was no access to the facility, the petitioner 
submitted a new letter from a m e n d i n g  the hours that the petitioner had access to 
the church and listing "other times" that the petitioner could also access the facility. 

Counsel asserts that USCIS imposes "restrictions on the types of tasks permissible for a religious 
occupation." Counsel's argument appears to relate to the director's questions regarding the: 10.5 
hours that the beneficiary spent at morning worship and prayer. We note that the director d1.d not 
attempt to impose any restrictions on the beneficiary's work but noted that mere attendance at 
church services does not constitute religious employment. It was not until the appeal that the 
petitioner indicated that the beneficiary actually worked during morning church services. 
Further, while the determination of an individual's status or duties within a religious organization 
is not under USCIS'S purview, the determination as to the individual's qualifications to receive 
benefits under the immigration laws of the United States rests with USCIS. Authority over the 
latter determination lies not with any ecclesiastical body but with the secular authorities of the 
United States. Matter of Hall, 18 I&N, Dec. 203 (BIA 1982); Matter of Rhee, 16 I&N Dec:. 607 
(BIA 1978). Based on the contradictory information and the petitioner's repeated revised claims 
in response to the director's notices, it is not possible to determine what hours the beneficiary has 
been employed, where she has been working, and whether it was for a continuous twol-year 
period prior to the filing of the petition. Matter of Ho, 19 I&N Dec. at 59 1-92. 



The evidence therefore does not establish that the beneficiary was continuously engaged in a 
qualifying i-eligious vocation or occupation for two full years prior to the filing of the visa 
petition. 

Beyond the director's decision, the petitioner has not established that the beneficiary will be 
engaged full time (average of at least 35 hours per week) in qualifying religious work. 

In its September 20, 2006 letter, the petitioner stated that it sought to engage the beneficiary 
"under the same conditions as her past employment." The petitioner initially alleged that the 
beneficiary worked 24 hours per week but claimed that that figure was a "typographical error." 
However, the petitioner also expanded upon the duties that the beneficiary was to perfonn but 
failed to provide documentary evidence to sufficiently show that she had physical access to 
facilities to perform all of the claimed duties. This not only raises questions regarding the 
beneficiary's experience during the qualifying period but also whether the petitioner intends to 
employ the beneficiary in a full-time religious position. 

The petitioner's evidence is insufficient to establish that the beneficiary will be working full time 
in a qualifying religious occupation with the petitioner. 

We will affirm the denial for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. 

ORDER: The director's decision of May 15,2009 is affirmed. The petition is denied. 


