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DISCUSSION: The Director, California Service Center, initially approved the employment-based 
immigrant visa petition. Upon further review, the director determined that the petition had been 
approved in error. The director properly served the petitioner with a notice of intent to revoke, and 
subsequently revoked the approval of the petition. The petitioner appealed the decision to the 
Administrative Appeals Office (AAO). The AAO subsequently remanded the petition to the director 
for a new decision based on revised regulations. The director determined that the petitioner had 
failed to submit required evidence, and certified a second unfavorable decision to the AAO. The 
AAO will affirm the director's decision. 

The petitioner is a branch of an international nondenominational Pentecostal church based in London, 
United Kingdom (UK). It seeks to classify the beneficiary as a special immigrant religious worker 
pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), 
to perform services as a senior pastor. The director determined that the petitioner had not sufficiently 
established the beneficiary's receipt of prior compensation or the petitioner's ability and intent to 
provide future compensation. The director also was unable to verify the existence of the parent church 
in the UK. 

In response to the certified denial, the petitioner submits documentation of the existence of the UK 
church as well as financial documentation relating to the petitioning church in the United States. 

Section 205 of the Act, 8 U.S.C. 5 1155, states: "The Secretary of Homeland Security may, at any 
time, for what he deems to be good and sufficient cause, revoke the approval of any petition 
approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of 
Immigration Appeals has stated: 

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa 
petition is properly issued for "good and sufficient cause" where the evidence of 
record at the time the notice is issued, if unexplained and unrebutted, would warrant a 
denial of the visa petition based upon the petitioner's failure to meet his burden of 
proof. The decision to revoke will be sustained where the evidence of record at the 
time the decision is rendered, including any evidence or explanation submitted by the 
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988) (citing Matter of Estime, 19 I&N Dec. 450 (BIA 
1987)). 

By itself, the director's realization that a petition was incorrectly approved is good and sufficient 
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. The approval of a 
visa petition vests no rights in the beneficiary of the petition, as approval of a visa petition is but a 
preliminary step in the visa application process. The beneficiary is not, by mere approval of the 
petition, entitled to an immigrant visa. Id. at 589. 



Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of canying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30,2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

COMPENSATION 

Two interrelated grounds for denial concern the beneficiary's past and future compensation. The 
U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 8 204.5(m)(4) requires 
the petitioner to show that the beneficiary has been working as a minister or in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on August 15, 2005. Therefore, the petitioner must establish that the beneficiary 
was continuously performing qualifying religious work throughout the two years immediately prior 
to that date. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(11) reads: 

(1 1) Evidence relating to the alien S prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 



and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The USCIS regulation at 8 C.F.R. 5 204.5(m)(10) states: 

Initial evidence must include verifiable evidence of how the petitioner intends to 
compensate the alien. Such compensation may include salaried or non-salaried 
compensation. This evidence may include past evidence of compensation for similar 
positions; budgets showing monies set aside for salaries, leases, etc.; verifiable 
documentation that room and board will be provided; or other evidence acceptable to 
USCIS. If IRS documentation, such as IRS Form W-2 or certified tax returns, is 
available, it must be provided. If IRS documentation is not available, an explanation 
for its absence must be provided, along with comparable, verifiable documentation. 

[The beneficiary] has been a bona fide minister of the church in [the] United Kingdom 
for over twelve years and for over six years in California, United States. 

. . . He has been overseeing and pasturing [sic] the church for over two years on [a] full 
time basis. . . . 
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The church has been responsible for the accommodation of [the beneficiary] who has 
been able to buy his own property recently. The head quarter in London has also been 
providing financial assistance. 

On January 31, 2006, the director instructed the petitioner to submit additional evidence of the 
beneficiary's compensation and employment during the 2003-2005 qualifying period. In response, the 
petitioner submitted an April 15,2006 letter f r o m  co-signed b y  identified as a 
UK trustee. The letter reads, in part: 

The head quarter is responsible for payment of employees until such a time that the 
branch will be in position to fully take responsibility of the Pastor. Hence [the 
beneficiary's] wages [are] being paid by the head quarter in London. 

The [petitioning] sister branch in Hayward has been responsible for the accommodation 
and traveling tickets for [the beneficiary]. . . . 

After the inception and official registration of the [petitioning] church by [the 
beneficiary] in 1998, he went briefly to the head quarter in London. He then fully 
returned back to [the] Hayward church and he has been undertaking [his prescribed] 
duties for the past five years as an ordained minister. 

The petitioner submitted enlarged partial photocopies of checks and carbonless copies of checks 
payable to the beneficiary, showing payments totaling $24,122.06 between March 2004 and February 
2006. The checks do not represent a continuous sequence or predictable pattern of payment: 

Number Date Amount Notes 
3/29/2004 $2,700.00 Counter check 
4/28/2004 2,700.00 Counter check 
711 112005 2,400.00 No marks from processing 
7/29/2005 600.00 Counter check 
7/29/2005 2,324.00 Counter check 
8/5/2005 800.00 Counter check 
10/1/2005 2,400.00 Carbonless copy 
11/1/2005 2,400.00 Carbonless copy 
1 111 512005 1,933.45 Carbonless copy 
1 1/29/2005 2,400.00 Carbonless copy 
1/27/2006 1,064.6 1 No marks from processing 
2/1/2006 2,400.00 No marks from processing 

The fragmentary evidence listed above does not establish consistent or continuous compensation. The 
petitioner did not explain the irregular pattern, substantial gaps, or issuance of checks out of sequence. 
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The director approved the petition on May 17,2006. On January 23,2008, however, the director issued 
a notice of intent to revoke the approval, stating: 

[A] review of the evidence submitted indicates that the petitioner failed to provide 
[sufficient] evidence of payment. The petitioner submitted partially photocopied checks 
which are insufficient to establish remuneration for the two year period immediately 
preceding the filing of the petition. Moreover, the petitioner failed to provide any 
evidence to establish that they have been paying for the beneficiary's housing and travel 
during the two year period immediately preceding the filing of the petition. 

The director stated that the petitioner "must submit evidence of the link between the organization['s] 
headquarters in London and the petitioner in Hayward, CA. Furthermore, the petitioner must submit 
documentary evidence to establish that the church headquarters in London had been paying the 
beneficiary's salary from August 15,2003 until August 15,2005." 

In response, the petitioner submitted co ies of two bank statements (fiom July and August 2005) and 
new copies of checks -4 The July 2005 bank statement shows that check w a s  
processed for payment. stated that the petitioner had "ordered from the Bank, copies of 
missing bank statements and cancelled checks," which would be submitted at a later date. 

, identified here as chairman of the board of trustees of the church headquarters in London, 
stated: 

We are confirming that [the beneficiary] is the General Overseer of the Pentecostal 
Gospel (Int) churches. We also confirm that his salary has been paid by us at the head 
quarter for over twelve years and up till now. 

. . . The [petitioning] church is affiliated to us at the head quarter. 

The petitioner submitted copies of its articles of incorporation and bylaws, both dated 1998 and both 
signed by the beneficiary. 

The director revoked the approval of the petition on May 27, 2008, stating that the petitioner failed to 
submit sufficient financial documentation. 

On appeal, the petitioner submitted a 2007 Profit and Loss Statement, reflecting $29,000 for "Pastor's 
Expense." Additional copies of checks and bank statements indicate that the petitioner paid the 
beneficiary $46,186.91 during the qualifying period. Many of the checks are labeled "rent"; some 
others show the word "ticket." 

USCIS records reflect frequent international travel by the beneficiary during and after the qualifying 
period. stated that the beneficiary "has no choice but to sacrificially travel on [a] monthly 
basis to visit [his] family in London" because his wife and children "could only relocate to California 



when [the beneficiary's] application to adjust to permanent resident status has been granted." We note 
that 8 C.F.R. § 214.2(r)(4)(ii) permits the spouse and unmarried children under age 21 of an R-1 
nonirnmigrant to reside in the United States as R-2 nonimmigrants while the principal alien's R-1 status 
remains valid. Therefore, monthly intercontinental flights between California and England were not the 
beneficiary's only option for working for the petitioner without prolonged absenc; from his family. 
~ n d e e d ,  acknowledged that the beneficiary's family spent most summers in the United 
States. 

A photocopied bank statement shows that check n u m b e r ,  in the amount of $2,000, was processed 
on October 8, 2003. The photocopy of c h e c k i t s e l f ,  however, shows an amount of only $1,000, 
and it was processed for payment more than a year earlier, on October 1,2002. (The date 10/01/2002 or 
10/01/02 is stamped on the front and back of the check, and appears again below the photocopied face 
of the check.) Clearly, the bank statement cannot refer to the same check as the one shown in the 
photocopy. C h e c k  as reproduced in the record, is a counter check, not pre-printed with the 
petitioner's account dormation. 

The petitioner also submitted a photocopy of an Inland Revenue P60 End of Year Certificate, the 
British equivalent of an IRS Form W-2 Wage and Tax Statement, indicating that the - 

in London paid the beneficiary £30,253 during the tax year ending April 5,2005. 

While the petitioner's appeal was pending, USCIS issued new regulations on November 26, 2008 that 
substantially revised the previous regulations. The AAO remanded the petition to the director on 
December 10,2008, for a new decision under the new regulations. 

On March 6, 2009, the director advised the petitioner of the new regulatory requirements, including 
8 C.F.R. § 204.5(m)(10), which requires evidence of how the petitioner intends to compensate the 
beneficiary, and 8 C.F.R. 5 204.5(m)(l l), which requires IRS documentation or the equivalent of 
compensation during the two-year qualifying period. The director advised the petitioner that the 
petition could not be approved without this required evidence. 

In response, the petitioner stated that the beneficiary will be "paid annual Salary in the amount of 
$24,000.00, [and] housing allowance/personage [sic) and automobile allowance to be $30,000.00 a 
year." 

The petitioner submitted another copy of the beneficiary's 2005 P60 Certificate, and a copy of the 2004 
P60 Certificate showing that the UK church paid the beneficiary £28,432 during that tax year. These 
certificates establish the beneficiary's compensation from April 6, 2003 to April 5, 2005. Both 
certificates show UK addresses (in or near London) for the beneficiary, consistent with - 
earlier assertion that the beneficiary's family maintained a household in England. 

The petitioner also submitted a copy of a bank statement showing an average daily balance of 
$52,641 .OO for the month of January 2009, and a copy of the petitioner's "Budget Proposal for the year 
2009." The budget proposal anticipated revenue of $140,000, and $120,300 in expenses, leaving net 



revenue of $19,700. The budget proposal listed seven categories of expenses, only three of which 
exceeded $10,000: $54,000 for the beneficiary's allowance; $38,400 for "Church rent"; and $12,000 for 
"Community Project development." 

The director issued a new decision on July 15,2009, stating that the 2009 budget is insufficient because 
it lacks details that should be fairly standard for an organization's budget (such as utilities and 
insurance). The director also found that the petitioner had failed to establish the beneficiary's ongoing 
paid employment with the petitioner. 

In response to the certified decision, the petitioner submits a "Projected Statement of Revenue & 
Expenses" for 2009. This budget anticipated $177,120 in revenue and $1 50,442 in expenses, leaving a 
net excess of $26,678. Both versions of the 2009 budget show $54,000 for the beneficiary, but 
otherwise there is little resemblance between the two. The rent figure has dropped fiom $38,400 in the 
old budget to $37,800 in the new one, and the "Community Development projects" line item from the 
first version is missing from the second version. The new budget includes new items such as $12,855 
for "Conference, Conventions & meetings" and $2,325 for "Utilities Expense (Water & Electricity)." A 
newly listed $24,000 "Allowance for Resident Pastor" is marked as "Not currently being paid." 

An unsigned statement indicates that the petitioner calculated its revenue and expenses for the first four 
months of 2009, and extrapolated those totals for the year. The petitioner did not explain how it had 
calculated its earlier version of the budget. It remains that the petitioner has submitted two conflicting 
versions of its budget for calendar year 2009. 

The petitioner submitted a copy of an IRS Form 990 for 2008, which contains similar information to an 
income tax return but pertains to certain tax-exempt nonprofit organizations. Churches are not required 
to file Form 990 returns; the petitioner apparently filed the return in September 2009 for USCIS'S 
benefit. According to this document, the petitioner claimed to have spent only $12,000 on "allowance 
for senior pastor" in 2008, which is less than a fourth of the amount shown for the same line item on the 
2009 budget. Also on the Form 990 return, the petitioner claimed total revenues of $1 01,071 in 2007 
and $13 1,500 in 2008, an increase of about 30%. The revised projected figure for 2009, $177,120, 
presumes a 35% increase in revenue from the preceding year. 

Regarding the beneficiary's ongoing c o m p e n s a t i o n ,  claimed that the beneficiary "has a 
three bedroom apartment . . . which he bought in February 2005. The Church has always been 
responsible for the monthly payment and for the maintenance of the property even up till now." The 
petitioner did not specify the amount of this monthly payment or submit documentation that specifically 
showed such payments. The IRS Form 990 return did not reflect these payments, either as salaries or 
"other employee benefits." 

The P60 Certificates do not establish the beneficiary's compensation between April 5, 2005 and the 
petition's August 15,2005 filing date. The petitioner submitted no comparable evidence to fill this gap, 
and the petitioner did not explain the absence of a P60 Certificate for 2006. The petitioner claims to 
have paid the beneficiary's expenses, but the record contains no IRS documentation of these payments, 
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and the petitioner's alternative financial documentation is fragmentary at best. Regarding the 
petitioner's ability and intention to compensate the beneficiary in the future, the petitioner's 
documentation is contradictory and, again, fragmentary. We therefore affirm the director's finding that 
the petitioner has not submitted the documentation required by 8 C.F.R. $5 204.5(m)(10) and (1 1) 
relating to the beneficiary's past and future compensation. 

COMPLIANCE REVIEW 

The remaining issue concerns investigation and verification of the petitioner's claims. The USCIS 
regulation at 8 C.F.R. 5 204.5(m)(12) reads: 

Inspections, evaluations, verijications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with any 
other individuals or review of any other records that the USCIS considers pertinent to 
the integrity of the organization. An inspection may include the organization 
headquarters, satellite locations, or the work locations planned for the applicable 
employee. If USCIS decides to conduct a pre-approval inspection, satisfactory 
completion of such inspection will be a condition for approval of any petition. 

In the May 2008 revocation notice, the director cited information from a late 2007 field investigation. 
The director had not mentioned the investigation in the notice of intent to revoke or in any prior 
correspondence with the petitioner. 

8 C.F.R. $205.2(b) requires that the petitioner must be given the opportunity to offer evidence in 
support of the petition and in opposition to the grounds alleged for revocation of the approval. A 
decision to revoke approval of a visa petition can only be grounded upon, and the petitioner is only 
obliged to respond to, the factual allegations specified in the notice of intention to revoke. Matter of 
Arias, 19 I&N Dec. 568, 570 (BIA 1988). 

The director did not mention the field investigation in subsequent notices, including the certified 
decision. We conclude, therefore, that the 2007 field investigation was not a basis for the director's 
certified 2009 decision. 

The director's second decision likewise relied on derogatory information never previously disclosed to 
the petitioner. The director asserted that "a search of the World Wide Web" had failed to verify the 
existence of the church in the UK, and that the employer's address on the P60 Certificates "appears to 
belong to" a law firm. The director also stated that a search for the address on letter 
"resulted in a plethora of sites for metal and steel products." 
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The record does not include printouts from the web searches described in the director's decision. These 
assertions, like the earlier information regarding the field investigation, rely on derogatory information 
outside the record, and the director did not advise the petitioner of this information prior to the decision. 
Because the petitioner had no chance to respond to this information before the decision, we will give 
full consideration to any response the petitioner offers in its latest submission. 

In response to the director's certified decision, the petitioner submits copies of documentation 
establishing the London church's presence at the addresses claimed, first at a leased property and then at 
a purchased site. Materials indicate that the church had leased one floor of an office building, which 
indicates that other businesses on other floors would share the same street address. The documentation 
submitted establishes, by preponderance of evidence, the presence of the church at the address claimed. 
An undocumented and vaguely described reference to "a search of the World Wide Web" does not 
outweigh the probative documentary evidence submitted. 

We find that the petitioner has overcome the director's finding that cast doubt on the existence of the 
London church. Nevertheless, because other grounds of ineligibility remain (as described elsewhere in 
this decision), USCIS cannot approve the petition based on the record as it now stands. 

The AAO will affirm the director's decision for the above stated reasons, with each considered as an 
independent and alternative basis for denial. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1 3 6 1. The petitioner has not sustained that burden. 

ORDER: The director's decision of July 15,2009 is affirmed. 


