
identifying data deleted to 
prevent clearly unwarranted 
invasion of personal privacy 

U.S. Department of Homeland Security 
U.  S. Citizenship and Immigration Services 
OfJce of Administrative Appeals MS 2090 
Washington, DC 20529-2090 

U. S. Citizenship 
and Immigration 
Services 

FILE: WAC 09 087 51346 Office: CALIFORNIA SERVICE CENTER 
Date: MAY 0 6 2010 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1153(b)(4), as 
described at Section 10 1 (a)(27)(C) of the Act, 8 U.S.C. $ 1 101 (a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
5 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
$ 103.5(a)(l)(i). 

w 
k e r r y  Rhew 

Chief, Administrative Appeals Office 



WAC 09 087 51346 
Page 2 

DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals OEce (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1153(b)(4), to perform services as a youth minister. The director determined that the petitioner 
had not established that the position qualifies as that of a religious occupation and that the 
beneficiary was qualified for the proffered position. 

On appeal, counsel asserts that the director failed to provide the petitioner with adequate notice and 
sufficient information of the deficiencies in its petition, and erred in determining that the position 
did not qualify as a religious occupation and that the beneficiary was not qualified for the position. 
Counsel submits a brief and additional documentation in support of the appeal. 

Counsel asserts that the petitioner "was not sufficiently apprised [in the request for evidence 
(RFE)] of the fact that the USCIS needed more information" to support the issues on which the 
petition was denied. The purpose of the W E  is to elicit further information that clarifies whether 
eligibility for the benefit sought has been established, as of the time the petition is filed. See 8 
C.F.R. $5 103.2(b)(8) and (12). Even if the director committed a procedural error by failing to 
adequately notify the petitioner, it is not clear what remedy would be appropriate beyond the 
appeal process itself. As with any claim of a violation of due process, a violation of an 
immigration regulation will not render a decision unlawful unless the violation prejudiced the 
interests of the alien protected by the regulation. United States v. Rangel-Gonzales, 617 F.2d 
529, 530 (9th Cir. 1980). As noted above, the petitioner submitted additional documentation on 
appeal, which we have considered. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101 (a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 
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(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the %-year period described in clause (i). 

The first issue presented on appeal is whether the petitioner has established that the proffered 
position qualifies as that of a religious occupation. The U.S. Citizenship and Immigration Services 
(USCIS) regulation at 8 C.F.R. 5 204.5(m)(S) defines "religious occupation" as an occupation that 
meets all of the following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating 
or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, find raisers, 
persons solely involved in the solicitation of donations, or similar positions, 
although limited administrative duties that are only incidental to religious 
functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

In its February 3, 2009 letter submitted in support of the petition, the petitioner stated that it is a 
Christian church and a member of the Ministerios de Transformacion Mundial, which consists of 
five ministries in the United States, Mexico, and Central and South America. The petitioner 
further stated that, in the proffered position: 

[The beneficiary] will be authorized to conduct religious worship, prepare and 
deliver sermons, and provide spiritual and moral counseling, guidance, and 
assistance to our youth congregation. As such, he will be responsible for 
organizing and leading regular religious services to our youth members, and in 
addition, is also authorized to conduct special ceremonies such as weddings, and 
funerals. 

The petitioner also stated that the beneficiary would be compensated at the rate of $400 per 
week. In her RFE dated March 30, 2009, the director instructed the petitioner to provide 
evidence of the following: 
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Proffered Position: What is the beneficiary's job title? Provide a detailed 
description of the work to be done, including specific job duties, level of 
responsibility/supervision, and number of hours per week to be spent performing 
each duty. Include a daily and weekly schedule for the proffered position. List the 
minimum education, training, and experience necessary to do the job and submit 
documentary evidence to show that the beneficiary has met such requirements. 
Further, explain how the duties of the position relate to a traditional religious 
function. 

Traditional Religious Occupation: Provide evidence that the duties primarily 
relate to a traditional religious function and the position is recognized as a 
religious occupation within the denomination. Provide evidence that the duties are 
primarily related to, and clearly involve, inculcating or carrying out the religious 
creed and beliefs of the denomination. 

In its May 2009 response, the petitioner provided a structural diagram of its organization, which 
included a "Teenager's Ministry" led by the beneficiary. It also indicated that the responsibilities 
of the position were to: 

Prepare and run the meetings with the group, during the Sunday service. 
Supervise and train the internal group of leaders. Plan the annual camp for the 
group and an annual Conference, both with guest speakers, special activities, and 
Worship with the local Worship team or a guest band. 

The petitioner stated that "Praise and Worship is one of the main activities during our meetings" 
and that "more than 113 of the time we [spend] in our religious services [is] dedicated to 
Worship." 

In denying the petition, the director determined that the petitioner had not provided the detailed 
description of the work required in the position as requested, and that therefore, the 
determination of whether the position qualified as a religious occupation would be made based 
on the job description contained in the initial filings. The director then determined that the 
bylaws made no reference to the position of youth minister and that the record lacked 
documentation to establish that the proffered position is recognized as a religious occupation 
related to a traditional function in the petitioner's denomination. 

On appeal, counsel asserts that the bylaws do not reference any job description and the lack of a 
description for youth minister is of no import. Counsel further asserts that the director erred in 
finding that the record lacks any documentation that the position is recognized as a religious 
occupation. Counsel points out that the petitioner's pastor attested to this fact and provided two 
separate letters "describing the position, duties, salary, prior verification of employment of the 
Beneficiary in the capacity of Youth Minister, and other information indicating that the position 
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is recognize, is a permanent, salaried occupation, and also describing the permanent need for the 
position." 

pastor of the Christian Restoration Church in Mexico, which purports to certify that the 
beneficiary "participated with the church as a youth minister from 1996 through 2003 as a 
volunteer assisting the full time youth pastor. Although the record contains a "certificate of 
translator's competence" purporting to certify the accuracy of all of the documents submitted in 
Spanish, it is unclear which of these documents, if any, the translator actually reviewed and to 
which the certification pertains. The submission of a single translation certification that does not 
identify the document it purportedly accompanies does not meet the requirements of the 
regulation at 8 C.F.R. § 103.2(b)(3), which requires that any document containing foreign 
language submitted to USCIS shall be accompanied by a full English language translation that 
the translator has certified as complete and accurate, and by the translator's certification that he 
or she is competent to translate from the foreign language into English. Accordingly, the 
evidence is not probative and will not be accorded any weight in this proceeding. 

The petitioner also submitted a weekly schedule, reflecting that the beneficiary works at least 40 
hours per week performing duties that include "worship team rehearsal," sermon preparation, 
leading worship for the "women's service," counseling, and Wednesday and Sunday sermons. 

We find that the evidence submitted by the petitioner sufficiently establishes that the position of 
youth minister is a religious occupation as defined by the regulation at 8 C.F.R. fj 204.5(m)(5). 
We withdraw the director's determination to the contrary. 

The second issue on appeal is whether the petitioner has established that the beneficiary is 
qualified for the proffered position. The regulation at 8 C.F.R. 9 204.5(m)(9) provides that if the 
alien is a minister, the petitioner must submit: 

(i) A copy of the alien's certificate of ordination or similar documents reflecting 
acceptance of the alien's qualifications as a minister in the religious denomination; and 

(ii) Documents reflecting acceptance of the alien's qualifications as a minister in the 
religious denomination, as well as evidence that the alien has completed any course of 
prescribed theological education at an accredited theological institution normally required 
or recognized by that religious denomination, including transcripts, curriculum, and 
documentation that establishes that the theological institution is accredited by the 
denomination, or 

(iii) For denominations that do not require a prescribed theological education, evidence 
of 

(A) The denomination's requirements for ordination to minister; 
(B) The duties allowed to be performed by virtue of ordination; 
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(C) The denomination's levels of ordination, if any; and 

(D) The alien's completion of the denomination's requirements for ordination. 

The petitioner's bylaws at Article VII provide that: 

Persons desiring to become ordained ministers must show knowledge and 
evidence of God's anointing for the ministry and serves actively for a period of 
time determined by the President and Vice President of this corporation and by a 
favorable majority vote from the Board of Trustees. 

With the petition, the petitioner submitted a copy of the beneficiary's 2002 certificate of 
ordination, signed by the pastor of Restauraci6n Iglesia Cristiana AR in Mexico. The 
accompanying translation does not identify the translator and does not contain a certification that 
the translation is complete and accurate, or that the translator is competent to translate from 
Spanish into English. 

In response to the RFE, the petitioner resubmitted the copy of the beneficiary's certificate of 
ordination and several letters of recommendation, many of which are in Spanish. The petitioner 
also submitted a May 9, 2009 "certificate of translator's competence." As discussed above, 
however, a single certification purporting to relate to all foreign language documents in the 
record is insufficient as it does not sufficiently establish that the translator is certifying 
translation of any particular document. The certification does not list the documents reviewed 
and translated by the translator and therefore does not meet the requirements of 8 C.F.R. 
8 103.2(b)(3). Therefore, the letters in Spanish are not probative in this proceeding. Other letters 
indicate that the beneficiary has participated in services and programs with others as a performer 
and minister. However, these letters are not sufficient to establish that the beneficiary was 
qualified to act in the capacity of a minister in the petitioner's denomination. 

In her decision denying the petition, the director stated that the petitioner had failed to submit an 
English translation of the beneficiary's ordination certificate and that the certificate alone was 
insufficient to establish his qualification for the position. 

On appeal, the petitioner resubmits the letters of reference and recommendation and submits a 
copy of the beneficiary's transcript from Facultad Internacional de Teologia in Mexico. The 
petitioner did not submit a separate translation for the transcript and apparently relied on the 
single translation provided. As noted, a single document purporting to certify the translation of 
all foreign language documents does not meet the requirements of the regulation. 

The petitioner's evidence is insufficient to establish that the beneficiary is qualified for the 
proffered position as the evidence submitted by the petitioner is not accompanied by certified 
translations in accordance with the regulation at 8 C.F.R. § 103.2(b)(3). 
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Beyond the decision of the director, the petitioner has failed to establish that the beneficiary 
worked continuously in a qualifying religious occupation or vocation for two full years 
immediately preceding the filing of the visa petition. 

The regulation at 8 C.F.R. tj 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary had been working in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United 
States, continuously for at least the two-year period immediately preceding the filing of the 
petition. The petition was filed on February 5,2009. Accordingly, the petitioner must establish that 
the beneficiary had been continuously employed in qualifying religious work throughout the two- 
year period immediately preceding that date. 

The regulation at 8 C.F.R. tj 204.5(m)(l I )  provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 
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(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

On the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, the petitioner stated 
that the beneficiary had worked as a youth and worship minister with the petitioning organization 
since November 2003. With the petition, the petitioner submitted a copy of an IRS Form W-2 that it 
issued in 2007, indicating that it paid the beneficiary $9,100 in wages. The petitioner also provided 
copies of what appear to be pay vouchers indicating that the beneficiary received $400 on 
December 31, 2008 and for each week of January 2009. However, these documents are not 
accompanied by certified translations. Because the petitioner failed to submit certified translations 
of the documents, the AAO cannot determine whether the evidence supports the petitioner's 
claims. See 8 C.F.R. 5 103.2(b)(3). Accordingly, the evidence is not probative and will not be 
accorded any weight in this proceeding. 

In response to the RFE, the petitioner resubmitted the copy of the beneficiary's 2007 IRS Form W-2 
and submitted a copy of a 2008 IRS Form W-2 that it issued to the beneficiary, indicating that it 
paid the beneficiary $5,000 in wages. The petitioner also provided a copy of the beneficiary's IRS 
Form 1040, U.S. Individual Income Tax Return, for 2007 and 2008, on which he reported the wages 
received from the petitioner and, in 2008, $9,220 allegedly reported on an IRS Form 1099-MISC, 
Miscellaneous Income. The petitioner did not provide a copy of the IRS Form 1099-MISC and did 
not identify the source of this income. We note that the petitioner stated that it would compensate 
the beneficiary in the amount of $400 per week. However, the wages reported in 2007 and 2008 do 
not reflect that the beneficiary was compensated in that amount. Assuming that the beneficiary was 
paid $400 per week, the beneficiary would have worked approximately 22.75 weeks in 2007 and 
23.05 weeks in 2008 (or 33.55 weeks if we consider the income allegedly reported on IRS Form 
1099-MISC). The AAO considers these lower wages as evidence of gaps in employment and 
therefore not consistent with working continuously as a minister throughout the two years preceding 
the filing of the visa petition. Therefore, the petitioner has failed to establish that the beneficiary 
worked continuously in a qualifLing religious occupation or vocation for two full years immediately 
preceding the filing of the visa petition. 

Additionally, the petitioner has failed to how it intends to compensate the beneficiary. 

The regulation at 8 C.F.R. 5 204.5(m)(lO) provides that the petitioner must submit: 
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Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If IRS 
documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 

As previously discussed, the petitioner stated that it would pay the beneficiary $400 per week. 
The IRS Forms W-2 do not indicate that the petitioner has paid the beneficiary the proffered 
wage in the past. With the petition, the petitioner submitted copies of its unaudited profit and loss 
statements for 2006 through 2008, copies of its unaudited balance sheet from 2007 and 2008, and 
copies of its monthly bank statements for October through December 2008. The petitioner 
submitted none of the documentation required by the above-cited regulations. Accordingly, it has 
failed to establish how it intends to compensate the beneficiary. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), a f d ,  345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


