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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office ( M O )  on appeal. 
The M O  will withdraw the director's decision. Because the petition cannot be approved without 
further evidence, the M O  will remand the petition for further action and consideration. 

Part 1 of the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, identifies the 
. as the petitioner. Review of the petition form, however, 

indicates that the alien is a self-petitioner. An applicant or petitioner must sign his or her 
application or petition. 8 C.F.R. § 103.2(a)(2). In this instance, Part 9 of the Form 1-360, 
"Signature," has been signed not by any church official, but by the alien himself. Thus, the alien, 
and not the church, has taken responsibility for the content of the petition. 

The self-petitioner seeks classification as a special immigrant religious worker pursuant to 
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to 
perform services as a pastor. The director determined that the petitioner had not established that 
his prospective employer is a bona fide nonprofit religious organization. 

The petitioner submits additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section lOl(a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 



On November 26, 2008, as required under section 2(b)(l) of the Special Immigrant Nonminister 
Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), U.S. Citizenship 
and Immigration Services (USCIS) promulgated a rule setting forth new regulations for special 
immigrant religious worker petitions. 73 Fed. Reg. 72276 (Nov. 26,2008). 

Despite the issuance of new regulations (which superseded and replaced the old regulations), the 
director denied the present petition on December 8, 2008 under the old regulations, rather than 
under the new regulations. Therefore, the director erroneously based the decision on obsolete 
regulations that were no longer in effect at the time of the decision. Nonetheless, the director's 
reliance on obsolete regulations does not affect the outcome of this decision. 

The issue presented is whether the petitioner has established that his prospective employer is a 
bona fide nonprofit religious organization. 

The new USCIS regulation at 8 C.F.R. 5 204.5(m)(5) provides, in pertinent part: 

Tax-exempt organization means an organization that has received a determination 
letter from the IRS establishing that it, or a group that it belongs to, is exempt 
from taxation in accordance with sections 501(c)(3) of the IRC of 1986 or 
subsequent amendments or equivalent sections of prior enactments of the IRC. 

Additionally, the regulation at 8 C.F.R. 5 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the Internal Revenue 
Service (IRS) establishing that the organization is a tax-exempt 
organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the Internal Revenue Code [IRC] of 1986, or 
subsequent amendment or equivalent sections of prior enactments of the 
[IRC], as something other than a religious organization: 

(A) A currently valid determination letter from the IRS 
establishing that the organization is a tax-exempt organization; 



(B) Documentation that establishes the religious nature and 
purpose of the organization, such as a copy of the organizing 
instrument of the organization that specifies the purposes of the 
organization; 

(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious 
purpose and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious 
denomination certification certifying that the petitioning 
organization is affiliated with the religious denomination. The 
certification is to be submitted by the petitioner along with the 
petition. 

With the petition, the petitioner submitted a copy of a State of Florida Consumer's Certificate of 
Exemption, indicating that the employing organization was exempt from paying Florida sales 
and use tax. In a request for evidence (RFE) dated August 13, 2008, the director, relying on the 
regulations in effect at the time, instructed the petitioner to submit evidence that the prospective 
employer qualifies as a nonprofit religious organization "in the form of either" a certificate of 
exemption from the IRS or such documentation required by the IRS to determine exemption 
under section 501(c)(3) of the IRC. In response, the petitioner resubmitted a copy of the Florida 
Consumer's Certificate of Exemption and a copy of a 2008 Not-for-Profit Corporation Annual 
Report that the organization filed with the Florida Secretary of State. 

The director denied the petition, finding that the petitioner had not submitted the documentation 
outlined in the RFE. On appeal, the petitioner submits a copy of an August 1 1, 1969 letter form 
the IRS to the Florida Baptist State Convention granting the organization a group exemption to 
include its affiliated churches. The petitioner also submitted a December 17, 2008 letter from the 
Florida Baptist Convention indicating that the employing organization is affiliated with the 
Florida Baptist Convention and covered under its group exemption. 

We find that the petitioner has submitted sufficient documentation to establish that his 
prospective employer is a bona fide nonprofit religious organization. 

Nonetheless, the petition cannot be approved as the record now stands. 

The petitioner has not submitted the attestation required by the regulation at 8 C.F.R. 
3 204.5(m)(8), which requires that: 

An authorized official of the prospective employer of an alien seeking religious 
worker status must complete, sign and date an attestation prescribed by USCIS 
and submit it along with the petition. If the alien is a self-petitioner and is also an 



authorized official of the prospective employer, the self-petitioner may sign the 
attestation. The prospective employer must specifically attest to all of the 
following: 

(i) That the prospective employer is a bona fide non-profit religious 
organization or a bona fide organization which is affiliated with the 
religious denomination and is exempt from taxation; 

(ii) The number of members of the prospective employer's organization; 

(iii) The number of employees who work at the same location where the 
beneficiary will be employed and a summary of the type of responsibilities 
of those employees. USCIS may request a list of all employees, their titles, 
and a brief description of their duties at its discretion; 

(iv) The number of aliens holding special immigrant or nonimmigrant 
religious worker status currently employed or employed within the past 
five years by the prospective employer's organization; 

(v) The number of special immigrant religious worker and nonimmigrant 
religious worker petitions and applications filed by or on behalf of any 
aliens for employment by the prospective employer in the past five years; 

(vi) The title of the position offered to the alien, the complete package of 
salaried or non-salaried compensation being offered, and a detailed 
description of the alien's proposed daily duties; 

(vii) That the alien will be employed at least 35 hours per week; 

(viii) The specific location(s) of the proposed employment; 

(ix) That the alien has worked as a religious worker for the two years 
immediately preceding the filing of the application and is otherwise 
qualified for the position offered; 

(x) That the alien has been a member of the denomination for at least two 
years immediately preceding the filing of the application; 

(xi) That the alien will not be engaged in secular employment, and any 
salaried or non-salaried compensation for the work will be paid to the 
alien by the attesting employer; and 

(xii) That the prospective employer has the ability and intention to 
compensate the alien at a level at which the alien and accompanying 



family members will not become public charges, and that funds to pay the 
alien's compensation do not include any monies obtained from the alien, 
excluding reasonable donations or tithing to the religious organization. 

Additionally, the regulation at 8 C.F.R. 5 204.5(m)(12) provides: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization 
records relating to compliance with immigration laws and regulations, and an 
interview with any other individuals or review of any other records that the 
USCIS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters, satellite locations, or the work locations 
planned for the applicable employee. If USCIS decides to conduct a pre-approval 
inspection, satisfactory completion of such inspection will be a condition for 
approval of any petition. 

Because the petitioner has not yet met the above requirements, the director cannot approve the 
petition. Nevertheless, because these requirements did not exist at the time of filing, the director 
must request the necessary evidence before the director can deny the petition based on the lack of 
that evidence. Supplementary information published with the new regulations specified: "All cases 
pending on the rule's effective date . . . will be adjudicated under the standards of this rule. If 
documentatiqn is required under this rule that was not required before, the petition will not be 
denied. Instead the petitioner will be allowed a reasonable period of time to provide the required 
evidence or information." 73 Fed. Reg. 72276,72285 (Nov. 26,2008). 

Therefore, this matter will be remanded. The director may request any additional evidence deemed 
warranted and should allow the petitioner to submit additional evidence in support of its position 
within a reasonable period of time. As always in these proceedings, the burden of proof rests solely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for 
further action in accordance with the foregoing and entry of a new decision which, if 
adverse to the petitioner, is to be certified to the AAO for review. 


