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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals Office (AAO) remanded the matter for consideration under 
revised regulations. The director again denied the petition and certified the decision to the AAO for 
review. The AAO will affirm the director's decision to deny the petition. 

The petitioner is an Islamic center. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as a religious instructor. The director determined that the petitioner 
had not established that the beneficiary had the requisite two years of continuous, lawful, qualifying 
work experience immediately preceding the petition's filing date. In addition, the director determined 
that the petitioner had not established that the beneficiary intends to engage in qualifying full-time 
religious work. 

As required by the U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 
§ 103.4(a)(2), the director allowed the petitioner 30 days to submit a brief in response to the certified 
decision. To date, 20 months after the director issued the certified decision, the record contains no 
response from the petitioner. Therefore, we will consider the record to be complete as it now stands. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501 (c )(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 
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Two of the director's cited grounds for denial of the petition - concerning the beneficiary's past 
experience and his lawful nonimmigrant stat~s - both relate to the same regulatory provisions, and 
we will consider them together in this decision. The USCIS regulation at 8 C.F.R. § 204.5(m)( 4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. 

Under the USCIS regulation at 8 C.F.R. § 204.5(m)(1l), qualifying prior experience during the two 
years immediately preceding the petition or preceding any acceptable break in the continuity of the 
religious work, must have occurred after the age of 14, and if acquired in the United States, must have 
been authorized under United States immigration law. 

The petitioner filed the F~August 28, 2006. In an August 21, 2006 letter 
accompanying the petition,~ of the petitioning center, stated that the beneficiary 
works in "a full time position, requiring at least forty hours of work per week." He added that the 
beneficiary "has been continuously employed . . since January 2002 ... under an R-l 
[nonimmigrant religious worker] visa." the petitioner "an annual salary of 
$32,000.00," but did not state whether this s earlier salary. 

The petitioner submitted letters from former employers in Tanzania, who attested to the beneficiary's 
employment between January 1995 and April 2000. The petitioner did not specify where the 
beneficiary worked (or how the beneficiary otherwise supported himself) between April 2000 and 
January 2002. 

The petitioner submitted copies of the beneficiary's Internal Revenue Service (IRS) Form 1040 income 
tax returns for the years 2001 through 2005. None of the tax documentation attributes any of the 
family's income to the beneficiary's spouse (identified as a "homemaker"). The returns contain the 
following information regarding the beneficiary's income: 

From Form 1040: From Schedule C (Profit or loss from business): 
Year Wages Occupation Principal Business Gross receipts 
2001 $24,552 [blank] [blank] $0 
2002 37,080 Clerk [no Schedule C filed] 
2003 20,800 [page missing] Sales 15,923 
2004 20,800 Teacher Book Keeping 24,447 
2005 20,000 Teacher Bookkeeping 34,953 

With respect to the source of the above income, 2001 tax preparation documents indicate that Crescent 
Tech paid the beneficiary $24,552 in "Nonemployee compensation" during 2001. For subsequent 
years, IRS Form W-2 Wage and Tax Statements indicate that the petitioner paid the beneficiary $20,000 
in 2002, $20,800 in 2003, $20,800 in 2004 and $20,000 in 2005. The income reported on Schedule Cis 
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business income, shown on line 12 of IRS Form 1040, and it is separate and distinct from the salary 
income reported on Form W-2 and shown on line 7 of Form 1040. 

On his Schedules C, the beneficiary listed his home address as his principal place of business, and 
indicated that he drove over 10,000 miles per year for business purposes. For 2003,2004 and 2005, the 
beneficiary filed the version of Schedule C used by sole proprietorships, indicating that the beneficiary 
operated his own sales and/or bookkeeping business during those years. 

We note that the beneficiary entered the United States as a B-lIB-2 visitor in July 2000, and did not 
obtain his R-l nonimmigrant status until November 19, 2001. Because B-lIB-2 status does not 
include employment authorization, the beneficiary lacked employment authorization for all but the 
last six weeks of 2001. Nevertheless, the beneficiary claimed to have earned $24,552 in 2001. 
Unless we make the unrealistic assumption that he earned over $4,000 per week at the end of 2001, 
the petitioner earned most (or all) of this $24,552 at a time when he was not authorized to accept 
employment in the United States. We acknowledge that 2001 fell outside of the two-year qualifying 
period, but the beneficiary's 2001 income is relevant in this proceeding because, on Part 4 of Form 
1-360, the petitioner denied that the beneficiary had "ever worked in the U.S. without permission" 
(emphasis added). By signing Form 1-360, the petitioner certified under penalty of perjury that "this 
petition and the evidence submitted with it is true and correct." Later in this decision, we will 
address the issue of additional unauthorized employment by the beneficiary. 

On December 11, 2006, the director issued a request for evidence (RFE), instructing the petitioner to 
submit "evidence of the beneficiary's work history for the years 2004, 2005 and 2006," including 
details about work schedule, compensation, and other information. 

In response, counsel stated: "We must concede that there is evidence that during the relevant time 
period, Beneficiary was employed both by Petitioner in a religious occupation and elsewhere in 
employment which was secular in nature and not within the scope of his employment with Petitioner." 
Counsel asserted that the beneficiary's employment with the petitioner could be "continuous" without 
being exclusive, because the beneficiary's secular work did not interrupt his religious work. Counsel 
asserted: "the evidence of record does not indicate that there is any period of time during the relevant 
two year period during which Beneficiary was not employed in this occupation." 

The petitioner submitted a January 3,2007 letter who stated that the petitioner "is 
offering [the beneficiary] a position as a Religious Instructor with an a~ of $20,000 per 
year." This amount is substantially less than the $32,000 per year that_promised in his 
earlier letter of August 21,2006. _ did not acknowledge this significant change, much less 
explain why the proffered salary had been cut almost in half. This major revision in the terms of 
employment raises doubts about the petitioner's credibility. Doubt cast on any aspect of the 
petitioner's proof may lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. Matter of Ro, 19 I&N Dec. 582, 591 (BIA 1988). 
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The petitioner submitted copies of previously submitted tax documents relating to 2005 and earlier 
years, but not for 2006 even though the director had requested evidence for that year, and even though 
the IRS Form W-2 for 2006 should have been available by mid-February 2007, when the petitioner 
submitted its response to the RFE. The only documentation of payment in 2006 is a copy of a pay stub 
showing that the petitioner paid the beneficiary $800 (before taxes) for the two-week period from 
November 8 to 21, 2006. Assuming a constant rate of pay, this figure extrapolates to $20,800 for the 
year - the amount shown on two of the beneficiary's earlier Forms W -2. 

The petitioner also submitted a copy of an IRS Form 1099-MISC Miscellaneous Income statement 
showing that Sterling Industries paid the beneficiary $18,205 in "Nonemployee compensation" in 2004. 
This figure accounts for about three quarters of the beneficiary's reported business income for that year. 
The petitioner did not document the source(s) of the beneficiary's remaining business income for 2004, 
or any of the reported business income for 2005 or 2006. The director had specifically requested 
evidence of the beneficiary's work history for 2004, 2005 and 2006. The petitioner's failure to provide 
complete evidence in response to that request is grounds for denial of the petition. See 8 c.F.R. 
§ 103.2(b)(14). 

The director denied the petition on September 30, 2008, in part because the record contained 
"insufficient evidence to establish that the beneficiary[] performed full-time employment at the Center 
during the two year qualifying period." On appeal, counsel stated that a brief would follow the filing of 
the appeal. The record, however, contains no subsequent brief. We consider counsel's statements on 
the Form 1-290B Notice of Appeal to constitute the entire appeal. 

Counsel stated "reason dictates that an employee can be employed full-time in one position while at the 
same time holding a second job." The petitioner cannot meet its burden of proof simply by asserting 
that its claims are logically possible. Counsel asserted that the evidence submitted is consistent with 
"[a] full-time wage as is claimed by Petitioner." This assertion ignores the petitioner's major revision of 
the beneficiary's claimed salary, reduced 37.5% from $32,000 to $20,000. 

Counsel stated: "The Director's reliance on Matter of Ho is completely misplaced," because that 
case law applies "only when there is evidence of fraud in the underlying evidence." Counsel did not 
explain why the petitioner's contradictory claims about the beneficiary's compensation should not 
raise questions about the petitioner's credibility. Section 204(b) of the Act, 8 U.S.c. § 1154(b), 
provides for the approval of immigrant petitions only upon a determination that "the facts stated in 
the petition are true." False, contradictory, or unverifiable claims inherently prevent a finding that 
the petitioner's claims are true. See Anetekhai v. I.N.S., 876 F.2d 1218, 1220 (5th Cir. 1989); 
Systronics Corp. v. I.N.S., 153 F. Supp. 2d 7, 15 (D.D.C. 2001); Lu-Ann Bakery Shop, Inc. v. Nelson, 
705 F. Supp. 7, 10 (D.D.C. 1988). 

The AAO remanded the matter to the director on December 16,2008, solely for consideration under the 
new regulations. The director determined that the petition contained disqualifying information, and that 
therefore a further RFE would serve no useful purpose. In the certified denial notice dated February 3, 
2009, the director repeated the finding that, because of the beneficiary's substantial secular 
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employment, the record did not show that the beneficiary worked continuously as a religious instructor 
for the petitioner. 

The director stated: "the petitioner cannot establish that the beneficiary was devoted to his religious 
work in any relevant sense where the evidence clearly reveals that the beneficiary devoted significant 
amounts of time to his secular business activities that were unrelated to his religious [work]." As noted 
previously, the record contains no rebuttal to the director's latest findings. 

The petitioner has claimed that the beneficiary worked full-time, but the petitioner's credibility is in 
question because of contradictory claims. The beneficiary's own tax returns indicate that most of his 
2004-2005 income came from secular sales and bookkeeping work. If the tax returns are correct, then it 
is reasonable to conclude that the beneficiary devoted more time to secular work than to religious work. 
If the tax returns are not correct, then the petitioner has submitted false documents. 

The USCIS regulations at 8 C.F.R. §§ 204.5(m)(4) and (11) requires that qualifying prior experience 
during the two years immediately preceding the petition, if acquired in the United States, must have 
occurred while the beneficiary was in lawful immigration status, and must have been authorized 
under United States immigration law. The petitioner has shown that the beneficiary's R-l 
nonimmigrant religious worker status was not due to expire until November 19, 2006, several 
months after the petition's filing date. The record also shows, however, that the beneficiary earned 
significant income from secular work during the two-year qualifying period. 

The director, in the February 3,2009 decision, stated: 

The evidence reveals that the beneficiary was engaged extensively in secular 
employment outside the scope of his nonimmigrant religious classification. He was 
therefore in clear violation of his nonimmigrant status. See 8 C.F.R. § 274a.12(b), 
8 c.F.R. § 214.lC e ). As a result, the petitioner cannot demonstrate that the beneficiary 
was working in lawful immigration status in the U.S. during the two year qualifying 
period as required by the regulations. 

The regulation at 8 c.F.R. § 274a.12(b)(16) states that an alien in R-l nonimmigrant status may be 
employed only by the religious organization through whom the status was obtained. The regulation at 
8 C.F.R. § 2l4.1(e) states that a nonimmigrant who is permitted to engage in employment may engage 
only in such employment as has been authorized. Any unauthorized employment by a nonimmigrant 
constitutes a failure to maintain status. After the beneficiary violated his status by engaging in 
unauthorized secular work as a bookkeeper, from that point on the beneficiary was out of status and we 
cannot consider him to have performed any subsequent work, religious or otherwise, in lawful 
immigration status. 

The petitioner has not responded to the finding that the beneficiary engaged in unauthorized 
employment, thereby abandoning his R-l nonimmigrant status. We agree with the director that the 
beneficiary failed to maintain his R-l nonimmigrant status because he performed secular work without 



Page 7 

authorization. Therefore, the beneficiary lacks the required two years of authorized employment 
experience immediately preceding the petition's filing date. 

The third and final issue in this proceeding relates to the terms of the petitioner's job offer to the 
beneficiary. The USCIS regulation at 8 C.P.R. § 204.5(m)(2) requires that the beneficiary must be 
coming to the United States to work in a full time (average of at least 35 hours per week) compensated 
position. 

In the Pebruary 3,2009 certified decision, the director stated: 

The beneficiary's history of engaging in secular employment demonstrates a strong 
intent to pursue secular work. . . . In this case, the beneficiary's secular employment 
activities not only casts [sic] doubt upon his own intentions for immigrating to the U.S., 
but also casts doubt upon the petitioner's motivation for extending an offer of 
employment to the beneficiary. 

The petitioner has not rebutted the director's finding. As we have already observed, 
initially stated that the petitioner "is offering [the beneficiary] a position as a Religious Instructor with 
an annual salary of $32,000.00. This is full time employment and we expect [the beneficiary] to work 
only for [the petitioner] upon his authorization to do so." In response to the December 11, 2006 RFE, 
however, _ repeated the above passage, except the figure "$32,000" had been reduced to 
"$20,000" without comment or explanation. With regard to the assertion that "we expect [the 
beneficiary] to work only for [the petitioner] upon his authorization to do so," the beneficiary was 
already authorized to work for the petitioner - and only the petitioner - from 2002 to 2006, yet the 
beneficiary clearly did not work exclusively for the petitioner during that time. During those years, the 
petitioner paid the beneficiary around $20,000 per year, and in each of those years the beneficiary 
supplemented his income with secular work in order to support his family of six. 

The record includes financial documents indicating that the petitioner's net income for 2006, after 
expenses, was $5,746.11. If 2006 was a typical year for the petitioner, then the petitioner would not be 
able to increase the beneficiary'S salary from $20,800 to $32,000 per year. The salary increase would 
require an additional $11,200 per year, and only about half that amount would have been available. 
Therefore, the petitioner's initially claimed figure was unrealistic. l 

The petitioner has claimed that the beneficiary's employment will be full-time, but the petitioner has 
also claimed that the beneficiary never worked in the United States without authorization. 
Documentation provided by the petitioner proves that the latter claim was false. This false claim, along 

I The director raised this issue in the first denial. On appeal, counsel claimed that the petitioner had provided "copious 
documentation" of its ability to compensate the beneficiary, but that documentation assumed an annual salary of only 
$20,000. A petitioner may not make material changes to a petition that has already been filed in an effort to make an 
apparently deficient petition conform to USCIS requirements. See Matter of [zummi, 22 I&N Dec. 169, 175 (Commr. 
1998). If the petitioner cannot meet the original terms of the job offer, the petitioner cannot remedy the deficiency by 
changing those terms. 
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with the petitioner's contradictory claims about the beneficiary's compensation, compromIses the 
petitioner's credibility under Matter of Ho at 591. 

Because the petitioner is not fully credible in this matter, and because the petitioner has provided no 
objective evidence to support the claim that the beneficiary's work has been or will be full-time, we 
agree with the director's finding that the petitioner has not shown that a true full-time job offer exists. 

We note that the director also stated: "the Service has discovered other nonimmigrant religious workers 
petitioned for by the [the petitioner] also engaged in unauthorized secular employment. Some of these 
beneficiaries set up their own businesses and corporations" (footnote omitted). This assertion relies on 
information outside the record of proceeding, and the director did not advise the petitioner of this 
information prior to the decision as required by 8 c.F.R. § 103.2(b)(16)(i). At the same time, we 
acknowledge that the above is not a finding or a ground for denial as such; it is essentially an 
observation by the director, relating to a finding based entirely on evidence within the record. 

Beyond the director's decision, review of the record reveals other issues of concern. An application 
or petition that fails to comply with the technical requirements of the law may be denied by the AAO 
even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 
F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the 
AAO conducts appellate review on a de novo basis). 

The regulation at 8 c.F.R. § 204.5(m)(7) requires the petitioner to submit a detailed attestation 
regarding the petitioner, the beneficiary, and the job offer. The record does not contain this required 
document. This omission amounts to another basis for denial. 

Furthermore, we note that the petitioner has submitted inconsistent and contradictory letters regarding 
the beneficiary'S prior employment. In a letter dated May 9, 2000, of the 
Khoja Shia Ithna-asheri (Mwanza) Jamaat stated that the beneficiary "was a Religious Instructor in our 
organization continuously from the 2nd of January 1998 to the 30th of April 2000." Less than a month 
later, in a June 1, 2000 letter, the same individual stated that the beneficiary "was a Religious Instructor 
and member of our organization continuously from 6th January 1997 to July of 2000," even though July 
2000 had not yet arrived. Given that both letters supposedly date from spring 2000, it appears unlikely 
that_ would be confused as to whether the beneficiary had just left the mosque (as he stated in 
May 2000) or was still there (as he said in June). 

In a letter dated May 3, 2004, stated that the beneficiary had worked for the petitioner 
"from November 2001 to the present time." On August 21, 2006, stated that the 
beneficiary "has been continuously employed by our organization since January 2002." The 
petitioner's submission of IRS Form W-2 Wage and Tax Statements for the beneficiary implies the 
existence of detailed payroll records. If such records exist, then it is not clear why the petitioner would 
be confused about when it hired the beneficiary. These contradictions compound the existing questions 
of credibility already discussed earlier in the decision. 
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The AAO will affirm the denial for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, the 
petitioner has not met that burden. 

ORDER: The director's decision of February 3,2009 is affirmed. The petition is denied. 


