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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner describes itself as a missionary church based in North Miami Beach, Florida. It seeks 
to classify the beneficiary as a special immigrant religious worker pursuant to section 203(b)( 4) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(4), to perform services as the pastor of a 
member congregation in Philadelphia, Pennsylvania. The director determined that the petitioner had 
not established that the beneficiary had the required two years of continuous, qualifying, lawful work 
experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel and copies of relevant court decisions. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 100(a)(27)(C) of the Act, 8 U.S.c. § IlDl(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The director denied the petition based on the beneficiary's past unlawful employment. The U.S. 
Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4) requires the 
petitioner to show that the beneficiary has been working as a minister or in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
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continuously for at least the two-year period immediately preceding the filing of the petition. The 
USCIS regulation at 8 c.F.R. § 204.5(m)(11) requires that the beneficiary's qualifying prior 
experience, if acquired in the United States, must have been authorized under United States 
immigration law. 

If the alien was employed in the United States during the two years immediately preceding the filing of 
the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 petition on December 17, 2008. On the form, the petitioner 
answered "yes" when asked if the beneficiary had worked in the United States without authorization. 
The petitioner indicated that the beneficiary had entered the United States on November 23, 1999 as a 
B-2 nonimmigrant visitor, and failed to depart when that status expired on May 22, 2000. At the time 
of filing, the beneficiary had been illegally present in the United States for over eight and a half years. 

In a letter accompanying the petition, president of the petitioner's board of 
directors, stated that the beneficiary "has been working in the ministry as a Pastor since May 27 th

, 

2000." This indicates that the beneficiary was already out of lawful status when he began working for 
the petitioner. 

The director denied the petItIOn on May 14, 2010, because "the beneficiary did not have 
authorization to work" for the petitioner as the regulations require. On appeal, counsel states: 

of the recent decision in the case of Ruiz-Dial v. United States Of America No. 
(W.D. Wash. June 11, 2009) Class Action ... and the fact that the 

beneficiary in this matter is grandfathered under INA 245(i), it is the contention of the 
applicant that the beneficiary's period of employment (since the filing of an initial 
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filing of an 1-360 in February 2001, its second 1-360 filing in August of 2005 and its 
final filing in December 2008 and up to current) in light of the ruling in Ruiz-Dial v. 
United States Of America shall be considered authorized employment period. 

The court in Ruiz-Dial v. United States invalidated USCIS's bar against concurrent 
filing of an 1-485 application and an 1-765 application along with the 1-360 application 
as an unreasonable interpretation of the law. The applicant in this case had an intent to 
file and would ha[ve] filed concurrent[ly] an 1-485 application for adjustment and an 1-
765 application for emloyment [authorization] with all its previous 1-360 filings for the 
benefit of the beneficiary, but for the prohibition by USCIS and since such a bar has 
been invalidated and retroactive filing has been granted by the court to the original 
submission date of an 1-360, it is the position of the applicant that the beneficiary's 
period of authorized employment dates back to February 2001. 

The aforementioned court case is Ruiz-Diaz v. Us., 2009 WL 799683 (W.D. Wash. 2009). We note 
that the Ninth Circuit Court of Appeals has overturned that decision. Ruiz-Diaz v. Us., 618 F.3d 
1055 (9th Cir. 2010). Nevertheless, we will consider counsel's arguments with respect to the lower 
court's decision. 

The petitioner has not shown that the beneficiary qualifies for the retroactive relief described in 
Ruiz-Diaz. We quote, here, the relevant paragraphs of the Court's decision: 

(3) Beneficiaries of petitions for special immigrant visas (Form 1-360) whose Form 
1-485 and/or Form 1-765 applications were rejected by defendants pursuant to 
8 C.F.R. § 245.2(a)(2)(i)(B) and who reapply under paragraph (2) of this Order are 
entitled to a have their applications processed as if they had been submitted on their 
original submission date. Any employment authorization that is granted shall be 
retroactive to the original submission date. 

(4) For purposes of 8 U.S.C. § 1255(c) and § 1182(a)(9)(B), if a beneficiary of a 
petition for special immigrant visa (Form 1-360) submits or has submitted an 
adjustment of status application (Form 1-485) or employment authorization 
application (Form 1-765) in accordance with the preceding paragraphs, no period of 
time from the earlier of (a) the date the 1-360 petition was filed on behalf of the 
individual or (b) November 21, 2007, through the date on which the United States 
Citizenship and Immigration Services ("CIS") issues a final administrative decision 
denying the application(s) shall be counted as a period of time in which the applicant 
failed to maintain continuous lawful status, accrued unlawful presence, or engaged in 
unauthorized employment. 

!d. at 2. Paragraph (3), above, applies only to aliens who attempted to file a Form 1-485 adjustment 
application concurrently with a Form 1-360 petition on or after July 31, 2002, only for USCIS to reject 
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the Form 1-485. 1 Here, the petitioner has submitted no evidence that USC1S rejected any Form 1-485 
filed by the beneficiary. Counsel simply claims that the beneficiary intended to file Form 1-485 several 
years ago, but was dissuaded from doing so. 

Paragraph (4) of the ruling waives a finding of unlawful employment "[:fJor purposes of 8 U.S.c. 
§ 1255(c) and § 1182(a)(9)(B)." The former statutory passage relates to adjustment of status; the 
latter passage relates to unlawful presence in the context of inadmissibility. The Ruiz-Diaz ruling 
does not require USC1S to approve any special immigrant religious worker petitions filed under 
8 U.S.C. § 1153(b)(4), or to overlook any unlawful, non-qualifying employment that the beneficiary 
engaged in prior to the filing of such a petition. 

More fundamentally, paragraph (4) of the ruling concerns unlawful employment from "the earlier of 
(a) the date the 1-360 petition was filed on behalf of the individual or (b) November 21,2007." Id. at 
2. The ruling has no effect on unlawful employment that occurred before those specified points. 
Therefore, the ruling does not cover any unlawful employment that took place during the first eleven 
months of the two-year qualifying period. Thus, even the most generous possible reading of the 
Ruiz-Diaz decision does not waive the beneficiary's unlawful employment in December 2006 or 
most of 2007. 

Counsel states: 

The applicant further contends that based on the 2001 and 2005 filed 1-360 petition[s] he 
is eligible to be grandfathered under INA section 245(i) (8 U.S.C. 1255). Since the 
beneficiary in this case is the beneficiary of a visa petition filed in 2001 and 2005, which 
were approvable when filed, his alleged unauthorized period of employment is tolled 
and cured by the aforementioned act. 

Section 245(i) of the Act, 8 U.S.c. § 1255(i), states, in pertinent part: 

Adjustment of Status for Aliens Physically Present in the United States 

(1) Notwithstanding the provisions of subsections (a) and (c) of this section, an alien 
physically present in the United States -

(A)who-

(i) entered the United States without inspection; or 
(ii) is within one of the classes enumerated in subsection (c) of this 
section; 

1 Legacy Immigration and Naturalization Service published an interim rule on July 31, 2002, which amended the 
regulations at 8 C.F.R. § 245.2(a)(2)(i)(B) introducing concurrent filing for certain employment-based immigrant 
classifications. See 67 Fed. Reg. 49561 (July 31,2002). 
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(B) who is the beneficiary ... of -

(i) a petition for classification under section 204 that was filed with the 
Attorney General on or before April 30, 2001 

* * * 
(C) who, in the case of a beneficiary of a petition for classification ... that 

was filed after January 14, 1998, is physically present in the United 
States on the date of the enactment of the LIFE Act Amendments of 
2000 [enacted December 21,2000]; 

may apply to the Attorney General for the adjustment of his or her status to that of an 
alien lawfully admitted for permanent residence. The Attorney General may accept such 
application only if the alien remits with such application a sum equaling $1,000 as of the 
date of receipt of the application .... 

Section 245(i) of the Act permitted certain aliens who were physically present in the United States 
on December 21, 2000, and who were otherwise ineligible to adjust their status, such as aliens who 
entered the United States without inspection or failed to maintain lawful nonimmigrant status, to pay 
a penalty and have their status adjusted without having to leave the United States. Section 245(i) of 
the Act expired as of April 30, 2001, except for those aliens who are "grandfathered." 
"Grandfathered alien" is defined in 8 C.F.R. § 245.1O(a) to include "an alien who is the beneficiary . 
. . of ... [a] petition for classification," such as a Form 1-360 petition, "which was properly filed 
with the Attorney General on or before April 30, 2001, and which was approvable when filed.,,2 

The regulation at 8 C.F.R. § 245.1O(a) provides, in pertinent part: 

(2) Approvable when filed means that, as of the date of the filing of the qualifying immigrant 
visa petition under section 204 of the Act ... , the qualifying petition ... was properly 
filed, meritorious in fact, and non-frivolous ("frivolous" being defined herein as patently 
without substance). This determination will be made based on the circumstances that 
existed at the time the qualifying petition or application was filed. 

However, section 245(i) relief applies to adjudication of a Form 1-485 adjustment application, not to 
adjudication of the underlying immigrant petition. Specifically, section 245(i)(2)(A) of the Act 
mandates that an alien seeking section 245(i) relief be "eligible to receive an immigrant visa." See 
INS v. Bagamasbad, 429 U.S. 24, 25 n. (1976) (per curiam); Lee v. u.s. Citizenship & Immigration 
Servs., 592 F.3d 612, 614 (4th Cir. 2010) (describing the legislative history of 8 U.S.c. § 1255(i)). 

In order to seek relief under section 245(i) of the Act based on classification under section 204 of the 
Act, the alien in this case must first have an approved immigrant petition and an approvable when 

2 The regulation at 8 c.F.R. § 245.1 0(a)(2) defines "properly filed" to mean that "the application was physically received 
by the Service on or before April 30, 200 I, or if mailed, was postmarked on or before April 30, 200 I, and accepted for 
filing as provided in § I 03.2(a)(I) and (a)(2) of [8 c.F.R.]." 
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filed immigrant petition or labor certification filed on or before April 30, 2001. The law does not 
require USCIS to approve every immigrant petition filed on behalf of an alien who intends to seek 
section 245(i) relief. Rather, such relief presupposes an already-approved immigrant petition. 
Without an approved immigrant petition, the beneficiary in this case has no basis for adjustment of 
status, and therefore section 245(i) relief does not apply. 

The new regulations at 8 C.F.R. § 204.5(m) say nothing about what benefits are or are not available 
to the beneficiary at the adjustment stage, and the director, in this proceeding, did not bar the 
beneficiary from ever receiving benefits under section 245(i) of the Act. Rather, the director found 
that the beneficiary's lack of lawful status during the two-year qualifying period prevents the 
approval of the present immigrant petition based on the regulatory requirements at 8 C.F.R. 
§§ 204.5(m)(4) and (11). Counsel's assertion that the beneficiary is eligible for section 245(i) relief 
at the adjustment stage does not require us to approve the underlying immigrant petition before the 
beneficiary has even reached that stage. We reject counsel's argument that section 245(i) of the Act 
limits the application of the new "lawful employment" requirement. 

Section 2(b) of the Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110-
391 (Oct. 10,2008), reads, in pertinent part: 

Regulations - Not later than 30 days after the date of the enactment of this Act, the 
Secretary of Homeland Security shall -

(1) issue final regulations to eliminate or reduce fraud related to the granting of 
special immigrant status for special immigrants described in subclause (II) or (III) 
of section 101(a)(27)(C)(ii) of the Immigration and Nationality Act (8 U.S.c. 
1101(a)(27)(C)(ii)) 

In proposing the requirement that all prior qualifying employment have been authorized and "in 
conformity with all other laws of the United States" such as the Fair Labor Standards Act of 1938 and 
"tax laws," USCIS explained that "[a]l1owing periods of unauthorized, unreported employment to 
qualify an alien toward permanent immigration undermines the integrity of the United States 
immigration system." 72 Fed. Reg. 20442,20447-48 (April 25, 2007). Accordingly, the adoption of 
the final rule requiring that all prior qualifying employment have been lawful clearly comports with the 
explicit instructions from Congress to "eliminate or reduce fraud." 

The October 2008 legislation extended the special immigrant nonminister religious program only until 
March 5, 2009. From the wording of the statute, it is clear that this extension was so short precisely 
because Congress sought to learn the effect of the new regulations before granting a longer extension. 
Congress has since extended the life ofthe program three times.3 On any of those occasions, Congress 
could have made substantive changes in response to the regulations they ordered USCIS to publish, but 

3 Pub. L. No. 111-9 § 1 (March 20, 2009) extended the program to September 29, 2009. Pub. L. No. 111-68 § 133 
(October 1, 2009) extended the program to October 30, 2009. Pub. L. No. 111-83 § 568(a)(1) (October 28, 2009) 
extended the program to September 29,2012. 
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Congress did not do so. Congress is presumed to be aware of an administrative or judicial 
interpretation of a statute and to adopt that interpretation when it reenacts a statute without change. 
Lorillard v. Pons, 434 U.S. 575, 580 (1978). We may therefore presume that Congress has no 
objection to the new regulations as published, or to USCIS' s interpretation and application of those 
regulations. 

Furthermore, the petitioner submits no evidence that the beneficiary would be eligible for section 245(i) 
relief. In order to qualify for section 245(i) relief, an alien must be the beneficiary of a petition or labor 
certification that was approvable when filed on or before April 30, 2001. 8 c.F.R. § 245.1O(a)(1)(i)(A). 
That is, the petition must have been properly filed, meritorious in fact, and non-frivolous. 8 C.F.R. 
§ 245.10(a)(3). 

Counsel claims that the beneficiary's 2001 Form 1-360 meets these requirements. The 
petitioner filed that Form 1-360 petition (receipt number on February 13, 2001. 
The 2001 petition and its supporting documents are not contained within the record of proceeding 
now before the AAO, but USCIS records show that the director denied the petition on or about 
September 23, 2003. The petitioner appealed that decision to the AAO, and the AAO dismissed the 
appeal on or about March 1,2005. Between the petition's 2003 denial and the 2005 dismissal of the 
appeal, USCIS has made two administrative findings that the petition was not approvable when filed. 
Although the petition was properly filed and non-frivolous, USCIS twice found the petition not to be 
meritorious in fact. Therefore, the petition does not meet the definition of a qualifying 245(i) 
petition under 8 C.F.R. § 245.1O(a). 

Counsel mentions a second petition (receipt number that the petitioner filed in 
August 2005. The director denied that petition in April 2007, and there is no record of any appeal. 
That petition appeared long after the eligibility window for section 245(i) relief closed on April 30, 
2001. There is no evidence that the beneficiary attempted to file Forms 1-485 or 1-765 at that time, 
only to have USCIS reject the applications. Also, self-serving and unsubstantiated claims made 
years after the fact are not sufficient to qualify the beneficiary for Ruiz-Diaz relief. The unsupported 
assertions of counsel do not constitute evidence. See Matter of Obaigbena, 19 I&N Dec. 533, 534 n.2 
(BIA 1988); Matter of Laureano, 19 I&N Dec. 1, 3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503, 506 (BIA 1980). 

The petitioner has not contested the director's finding that the beneficiary worked without authorization 
throughout the two-year qualifying period. The appeal rests entirely on the beneficiary's hypothetical 
eligibility for benefits at the adjustment stage. The petitioner has not shown that those benefits 
retroactively apply at the petition stage, nor has the petitioner demonstrated that the beneficiary would 
even qualify for those benefits at the adjustment stage. We therefore agree with the director's finding 
that the petitioner has failed to show that the beneficiary possesses the required qualifying, lawful 
expenence. 

Beyond the director's decision, we note other deficiencies in the record. An application or petition 
that fails to comply with the technical requirements of the law may be denied by the AAO even if 
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the Service Center does not identify all of the grounds for denial in the initial decision. See Spencer 
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 
(9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO 
conducts appellate review on a de novo basis). 

As noted above, USCIS published substantially revised regulations on November 26, 2008. Although 
the petitioner filed the Form 1-360 petition after that date, the petitioner had prepared the petition 
package in October 2008. The initial submission is, therefore, missing newly required materials. 

The regulation at 8 C.F.R. § 204.5(m)(7) requires the petitioner to submit a detailed attestation 
regarding the petitioner, the beneficiary, and the job offer. The record does not contain this required 
document. 

Also, the regulation at 8 C.F.R. § 204.5(m)(10) requires the petitioner to submit verifiable evidence 
of how the petitioner intends to compensate the alien. Such compensation may include salaried or 
non-salaried compensation. This evidence may include past evidence of compensation for similar 
positions; budgets showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If Internal Revenue 
Service (IRS) documentation, such as IRS Form W-2 or certified tax returns, is available, it must be 
provided. If IRS documentation is not available, an explanation for its absence must be provided, 
along with comparable, verifiable documentation. 

According to the petitioner intends to pay the beneficiary a "salary of 
$40,000.00 per year." The petitioner submitted copies of unaudited financial statements for 2003 
through 2006 for the organization's headquarters in Florida. The preamble to the 2006 statement 
indicated that the petitioner "consists of 70 affiliated churches." The statement indicated that the 
petitioner spent approximately $1.9 million on "Payroll Expenses." According to "Note 4 - Payroll 
Expenses," "[ c Jompensation to pastors includes housing allowances which is reflected on their 
respective W-2's." If we assume that this figure covers the payroll expenses of all 70 member 
churches, then each church incurs, on average, a little over $27,000 in payroll expenses. The 
petitioner has claimed that the beneficiary, by himself, would receive $40,000 per year. The 
petitioner can only afford to pay 47 employees at that rate, assuming it has no paid employees other 
than pastors. 

An IRS Form W-2 Wage and Tax Statement indicates that the church paid the beneficiary 
$20,245.73 (plus a $12,300 housing allowance) in 2007. While copies of the beneficiary's 
paychecks show the address of the Philadelphia church where he worked, the IRS document shows a 
Dover, New Jersey address for the employer. Therefore, it is not clear whether the beneficiary'S 
salary comes from the Philadelphia church, the Florida headquarters, or some intermediate level of 
the organization. 

Because the petitioner submitted an IRS Form W-2 for 2007, but not for 2006, the petitioner has not 
submitted two years' worth of IRS documentation as required by the regulation at 8 c.F.R. 
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§ 204.5(m)(Il)(i). The available materials do not show that the petItIOner has ever paid the 
beneficiary $40,000 per year as it claims it will do in the future. The paychecks reproduced in the 
record show irregular amounts ranging from about $300 to over $1,000. These variations show that 
the church has not been paying the beneficiary a regular, fixed salary. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


