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DISCUSSION: The Director, California Service Center, initially approved the employment-
based immigrant visa petition. On further review, the director determined that the petitioner was
not eligible for the visa preference classification. Accordingly, the director properly served the
petitioner with a Notice of Intent to Revoke (NOIR) the approval of the preference visa petition
and her reasons therefore, and subsequently exercised her discretion to revoke the approval of
the petition on October 9, 2008. The director granted the petitioner a subsequent motion to
reopen and reconsider and again denied the petition. The director erroneously treated the
petitioner's appeal of the director's decision as another motion and again denied the petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(4), to perform services as a "Christian Education evangelist." The director determined
that the petitioner had not extended a qualifying job offer to the beneficiary, and had not
established that the beneficiary worked continuously in a qualifying religious occupation or
vocation for two full years prior to the filing of the visa petition, that the beneficiary was
qualified for the position within the organization, or that the petitioner needed the beneficiary's
services.

Counsel submits a brief and additional documentation in support of the appeal.

Section 205 of the Act, 8 U.S.C. § 1155, states that the Secretary of the Department of Homeland
Security "may, at any time, for what he deems to be good and sufficient cause, revoke the approval
of any petition approved by him under section 204."

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the
Board of Immigration Appeals (BIA) has stated:

In Matter ofEstime, . . . this Board stated that a notice of intention to revoke a
visa petition is properly issued for "good and sufficient cause" where the
evidence of record at the time the notice is issued, if unexplained and
unrebutted, would warrant a denial of the visa petition based upon the
petitioner's failure to meet his burden of proof. The decision to revoke will be
sustained where the evidence of record at the time the decision is rendered,
including any evidence or explanation submitted by the petitioner in rebuttal to
the notice of intention to revoke, would warrant such denial.

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988)(citing Matter of Estime, 19 I&N 450 (BIA
1987)).

By itself, the director's realization that a petition was incorrectly approved is good and sufficient
cause for the issuance of a notice of intent to revoke an immigrant petition. Id.
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We note that the decision in the instant petition was rendered prior to the implementation of new
regulations for special immigrant religious worker petitions on November 26, 2008.
Supplementary information published with the new rule specified that cases pending on the
rule's effective date would be adjudicated under the standards of the new rule. As the instant
petition was not pending on the date of the new rule, it must be reviewed under the regulations in
effect at the time it was initially adjudicated.

The first issue presented is whether the petitioner has extended a qualifying job offer to the
beneficiary.

The pertinent regulation at 8 C.F.R. § 204.5(m)(4) stated, in pertinent part, that:

Job offer. The letter from the authorized official of the religious organization in
the United States must state how the alien will be solely carrying on the vocation
of a minister, or how the alien will be paid or remunerated if the alien will work in
a professional capacity or in other religious work. The documentation should
clearly indicate that the alien will not be solely dependent on supplemental
employment or the solicitation of funds for support.

The petition was filed on August 12, 2005. The petitioner provided a work schedule for the
beneficiary indicating that she would work approximately 39 hours per week. In its July 18, 2005
letter submitted in support of the petition, the petitioner stated that the beneficiary would receive an
annual salary of $15,600. The petitioner submitted copies of Internal Revenue Service (IRS) Form
W-2, Wage and Tax Statement, that it issued to the beneficiary in 2003 and 2004, reflecting that it
paid the beneficiary wages of $7,800 and $15,600, respectively. The petitioner provided unsigned,
undated and uncertified copies of the beneficiary's IRS Form 1040A, U.S. Individual Income Tax
Return, for 2003 and 2004 on which she reported this wage income. The petitioner also submitted
copies of processed checks reflecting that it paid the beneficiary $1,200.55 in January, February
March, and April of 2005.

The record reflects that the director retrieved a public copy of the petitioner's IRS Form 990-EZ,
Return of Organization Exempt from Income Tax, for the years 2003 and 2004. The IRS Form 990-
EZ for the year 2004 reflects that the petitioner reported $52,149 in income and $36,816 in salaries
and other compensation paid to its employees. The return reported no income paid to

the president of the organization and the official who signed the petition on behalf of the
petitioner. signed the petitioner's July 18, 2005 letter and identified himself as the
senior pastor.

The petitioner submitted a copy of its "Statement of Account for 2004" on which it reported income
of $151,117.25, including $36,720.45 carried over from the previous year, tithes of $54,650 and
other offerings totaling $59,800.80. The petitioner also reported that it paid salaries of $52,200,
including $18,000 to its senior pastor and $15,600 to an evangelist, presumably the beneficiary.



Page 4

In her NOIR, dated August 28, 2008, the director notified the petitioner that the proffered salary was
below the minimum poverty guidelines set forth by the U.S. Department of Health and Human
Services and that "discrepancies regarding the church's incomes and expenditures were discovered
upon reviewing [the petitioner's] Statement of Account for 2004 and its Form 990 EZ which lead
the USCIS not to believe that the beneficiary has been compensated as the petitioner[] claim[s]."

In her September 17, 2007 letter accompanying the petitioner's response to the NOIR, counsel
stated that the beneficiary had "in fact been receiving the annual remuneration of $15,600 from the
petitioner" and that she "has regularly received additional financial support from Korea to
supplement her earnings." The petitioner submitted copies of IRS Forms W-2 that it issued to the
beneficiary in 2006 and 2007, copies of the beneficiary's federal income tax returns for 2005
through 2007, and copies of the State of California EDD Form DE-6, Quarterly Wage and
Withholding Report, for the quarters ending March 2007 through June 2008. All of these documents
are dated subsequent to the filing date of the petition. A petitioner must establish eligibility at the
time of filing; a petition cannot be approved at a future date after the petitioner or beneficiary
becomes eligible under a new set of facts. 8 C.F.R. §§ 103.2(b)(1), (12); Matter ofKatigbak, 14
I&N Dec. 45, 49 (Comm. 1971). Accordingly, this documentation is not evidence of the validity
of the job offer when the petition was filed in 2005.

The petitioner also submitted copies of incoming wire transfer notices to the beneficiary of deposits
to her account. The notices date from June 15, 2001 and are in amounts ranging from $68.40 to
$10,577. Most appear to have originated in Korea. Counsel stated that the beneficiary's financial
support from Korea together with her salary from the petitioning organization surpass the minimum
poverty guidelines.

In her decision revoking approval of the petition, the director noted that the beneficiary received
additional financial support and did not rely solely on her salary from the petitioner. On motion to
reopen and reconsider, counsel challenged the director's interpretation of the controlling regulation,
stating that the regulation only required that the alien "not be solely dependent on supplemental
employment or the solicitation of funds for support." Counsel asserted that the beneficiary did not
rely "solely" on outside support and that the supplemental income did not constitute a majority of
the beneficiary's income. The petitioner submitted copies of the beneficiary's IRS Forms W-2 for
the years 2005 through 2007.

In her decision denying the motion, the director disagreed with counsel that the financial assistance
the beneficiary received from Korea constituted the minority of her income. The director stated that
the beneficiary received a total of $29,662 in one year from Korea which was almost double her
salary from the petitioner. The director stated that the petitioner must "establish that the beneficiary
would be able to survive and support herself and her family living in the United States with $15,600
annual income received from" the petitioner.

In a December 18, 2008 brief and repeated in her July 25, 2009 brief, counsel asserts that the
beneficiary did not receive in excess of $29,000 every year and that the petitioner "cannot
understand how the substantial amount of support from her family in one particular year is now the
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determinant to the issue." Counsel further speculates that the beneficiary "could be saving the
majority of the sums for future purchases such as a house or a car. Therefore, the Service's
conclusion that the job offer was not valid is erroneous." Counsel stated that the evidence of
financial assistance from her relatives was submitted to show only that the beneficiary did not have
to rely upon supplemental employment for assistance and as there is only a $2,000 difference in the
proffered salary and the DHSS poverty guidelines and, "in hopes of complying with the Service's
new demand . . . the petitioner has offered a higher rate of a minimum of $19,000 a year for the
beneficiary's salary." The petitioner submitted a December 23, 2008 "Declaration of

" in which he stated that he is the petitioner's senior pastor, that the salary offered to the
beneficiary is "more or less within the average range of salaries in comparable positions in other
Korean American churches," and that "the church is willing and able to raise the salary to a
minimum of $19,000.00 upon the approval of the beneficiary's Application to Adjust Status."

First, we note that counsel's statements regarding the beneficiary's possible use of the donated
funds is not only speculation unsupported by anything in the record but is also irrelevant to the issue
of the validity of the job offer. The ability of the petitioner to support the beneficiary financially is
not limited to the day-to-day living expenses but to all of her necessary needs, including housing
and transportation. Additionally, a petitioner must establish eligibility at the time of filing; a
petition cannot be approved at a future date after the petitioner or beneficiary becomes eligible
under a new set of facts. Id. Therefore, the petitioner's offer to raise the beneficiary's salary to
$19,000 "upon approval of [her] Application to Adjust Status" is not evidence of its ability to
adequately compensate the beneficiary at the time the petition was filed.

Furthermore, the petitioner cannot establish the validity of a job offer to a beneficiary based on
the beneficiary's ability to supplement the wages with additional financial support. To do so
would make the job offer dependent upon the financial ability of the beneficiary rather than upon
the financial compensation provided by the petitioner. Additionally, it would lead to an
unacceptable result: a petitioner could pay a beneficiary a nominal amount with the beneficiary
supplementing the income by working a second job or dependent upon others for his or her
support. According to counsel, this would be acceptable because the alien would not be "solely
dependent upon supplemental employment" for his or her financial support. Finally, counsel
overlooks the language that concluded the regulation at 8 C.F.R. § 204.5(m)(4), which provided
that the petitioner's documentation should clearly indicate that the alien will not be solely dependent
on supplemental employment or the solicitation offunds for support. The regulation does not
distinguish between the solicitation of funds from strangers or family and friends. Thus the support
the beneficiary received from Korea may be pertinent. A review of the wire transfers reveals that the
funds allegedly sent to the beneficiary by family members were sent in widely varying amounts,
such as $1,868.21 on October 9, 2001; $1,544.08 on March 19, 2002; $73.40 on July 31, 2002;
$4,982 on February 28, 2005; $10,582 on August 31, 2007; and $6,622 on April 23, 2008. This
raises the question as to whether the funds were solicited for the benefit of the beneficiary.
Additionally, in a December 23, 2008 declaration, District Superintendent of the
Pacific Southwest District, stated that although the petitioner had a small congregation, "they are so
desirous of having [the beneficiary] involved in the ministry of the church that [they] will be taking
up special offerings for her salary."



Page 6

The petitioner has provided insufficient documentation to establish that the beneficiary will not be
dependent upon the solicitation of funds for her support and therefore has failed to establish that it
has extended a qualifying job offer to the beneficiary.

The second issue presented is whether the petitioner has established that the beneficiary worked
continuously in a qualifying religious occupation or vocation for two full years immediately
preceding the filing ofthe visa petition.

The regulation in effect on the date the petition was filed, 8 C.F.R. § 204.5(m)(1), stated, in
pertinent part:

An alien, or any person in behalf of the alien, may file a Form I-360 visa petition for
classification under section 203(b)(4) of the Act as a section 101(a)(27)(C) special
immigrant religious worker. Such a petition may be filed by or for an alien, who
(either abroad or in the United States) for at least the two years immediately
preceding the filing of the petition has been a member of a religious denomination
which has a bona fide nonprofit religious organization in the United States.

The regulation indicated that the "religious workers must have been performing the vocation,
professional work, or other work continuously (either abroad or in the United States) for at least the
two-year period immediately preceding the filing of the petition."

The regulation at 8 C.F.R. § 204.5(m)(3) stated, in pertinent part, that each petition for a religious
worker must be accompanied by:

(ii) A letter from an authorized official of the religious organization in the
United States which (as applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the petition, the alien has the
required two years of membership in the denomination and the required
two years of experience in the religious vocation, professional religious
work, or other religious work.

The petition was filed on August 12, 2005. Therefore, the petitioner must establish that the
beneficiary worked continuously as a "Christian education evangelist" for two full years
immediately preceding that date.

In its July 18, 2005 letter submitted in support of the petition, the petitioner stated that the
beneficiary had been employed in the proffered position under R-1 nonimmigrant religious worker
status since July of 2003. The petitioner provided a work schedule that indicated the beneficiary
worked approximately 39 hours per week and a "Certificate of Appointment" indicating that on
January 8, 2001, the petitioner appointed the beneficiary as a Christian education evangelist. The
petitioner also submitted copies of IRS Form W-2 that were issued to the beneficiary in 2003 and
2004, reflecting wages of $7,800 and $15,600, respectively, and copies of processed checks it made
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payable to the beneficiary in the amount of $1,200.55 dated in January, February, March and April
2005.

In her August 28, 2008 NOIR, the director acknowledged the list of the beneficiary's duties
provided by the petitioner but stated that the petitioner failed to provide documentary evidence that
the beneficiary actually performed these duties. In her September 17, 2007 letter accompanying the
petitioner's response, counsel stated the petitioner believed that the previously submitted
documentation sufficiently demonstrated that the beneficiary performed the duties of the proffered
position. The petitioner submitted additional documentation in the form ofwhat counsel stated were
"[c]opies of the weekly bulletin for the children's Christian Education program at the church
called 'Seeds of Faith' with the beneficiary's name and title in Korean printed on the inside and
back "as the person in charge of the educational program." The petitioner also submitted copies
of what counsel states are Christian education materials that the beneficiary uses. None of the
documents were submitted with English translations although counsel stated that the
beneficiary's name was "yellow high-lighted for easier reference." The regulation at 8 C.F.R.
§ 103.2(b)(3), provides:

Translations. Any document containing foreign language submitted to [USCIS]
shall be accompanied by a full English language translation which the translator has
certified as complete and accurate, and by the translator's certification that he or she
is competent to translate from the foreign language into English.

In her decision revoking approval of the petition, the director stated that as the documents did not
meet the requirements of the regulations, USCIS is unable to verify their contents and thus the
petitioner's claims. The director also stated that the petitioner failed to provide other
documentation outlined in the NOIR, "including meeting schedules, number of attendees and
progress reports for Bible classes." In her briefs, counsel asserts:

In its response to the [NOIR], the petitioner explained that the documents are
bulletins and teaching materials evidencing [the beneficiary's] involvement in the
educational activities of the church. Only the names of the beneficiary are
highlighted and the contents not translated since they are voluminous and not
important. It is apparent from even a glimpse at the documents that they are
teaching and exercise materials with pictures and sentences. The petitioner
contends that the Service's demand to translate such a voluminous amount of
material which is not important to the issue is overly burdensome. Moreover, it is
the Service's accepted rule and practice that a Verification of Employment and
tax returns with W-2 suffice to evidence alien's work experience. The Service's
demand to produce more documents such as progress reports is unreasonable and
may violate the member's privacy rights. Does one need to produce documents
showing the size of classes and the students' report cards to prove one's teaching
experience in a school? The petitioner contends that it presented more than
sufficient evidence to prove her two year working experience at the church.



Page 8

We note first that the petitioner was not required to submit the bulletins and teaching materials as
evidence of the beneficiary's work experience. However, once it chose to do so, it was incumbent
upon the petitioner to submit its documentation in accordance with the regulation requiring an
English translation. While counsel argues that the contents of these documents are unimportant and
that "[i]t is apparent from even a glimpse . . . that they are teaching and exercise materials," USCIS
does not and will not substitute counsel's judgment for the requirements of the regulation.

The NOIR suggested such documents as meeting schedules, number of attendees and progress
reports as evidence of the beneficiary's qualifying experience. It was not a mandate but provided a
simple and effective way of establishing that the beneficiary actually performed the work for which
she was allegedly paid. Counsel does not explain how these documents would "violate the
member's privacy rights."

Counsel also asserts that it is the policy of USCIS to accept a verification of employment and tax
information to verify employment, that the additional documentation requested exceeds that
normally requested in requests for evidence, and that: "The petitioner argues that there is no law or
regulation demanding more proof in I-360 cases than I-140 cases."

Counsel submits no evidence that it is an absolute practice of USCIS to request no other
evidence of employment if the petitioner submits tax information and a letter verifying the
beneficiary's employment. USCIS is not bound by statute, regulation or case law to accept any
item of proof because it is submitted in a particular form or format. For example, in evaluating
evidence, doubt cast on any the petitioner's proof may lead to a reevaluation of the reliability and
sufficiency of all evidence offered in support of a visa petition. Matter ofHo, 19 I&N Dec. 582,
591 (BIA 1988). Additionally, if USCIS fails to believe that a fact stated in the petition is true,
USCIS may reject that fact. Section 204(b) of the Act, 8 U.S.C. § 1154(b); see also Anetekhai v.
I.N.S., 876 F.2d 1218, 1220 (5th Cir.1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7,
10 (D.D.C.1988); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001).

Since a petitioner may petition for different immigrant classifications on a Form I-140 and a
Form I-360, to state that the law or regulation would require a single measure of proof for all
classifications is specious. Furthermore, the regulations at 8 C.F.R. §§ 103.2(b)(8) and (12) state
that the petitioner shall submit additional evidence as the director, in his or her discretion, may
deem necessary. The purpose of the request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition
is filed. Failure to submit requested evidence that precludes a material line of inquiry shall be
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

On appeal, the petitioner submits a list of members of its church youth group. It submitted no
documentation, however, to establish that these individuals attended any training provided by the
beneficiary. It failed to submit any other documentation to establish that the beneficiary had the
required work experience during the two years before the petition was filed.
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Accordingly, the petitioner has failed to provide sufficient documentation to establish that the
beneficiary worked in a qualifying religious occupation for two full years prior to the filing of
the petition.

The third issue is whether the petitioner has established that the beneficiary is qualified for the
proffered position.

The pertinent regulation, at 8 C.F.R. § 204.5(m)(3), provided that each petition must be
accompanied by evidence that the alien is qualified in the religious vocation or occupation.

In its July 18, 2005 letter, the petitioner stated:

The beneficiary . . . qualifies for the petition of Christian Education Evangelist by
virtue of her education and experiences. She is currently employed in this position
with our church under R-1 status since July of 2003, preceded by thirty (30) months
of volunteer service in the same capacity from January of 2001 until June of 2003
when she was granted R-1 visa status . . . . [She] studied Christian Education at the
Califomia Union University in the United States, graduating in August of 2002.
Additionally, she completed the course of Christian Education Missionary Training
conducted by this church.

[The beneficiary] has experience as a Biblical Teacher of the junior high and high
school department of the Sung Moon Church in Korea for more than eight (8) years.

The petitioner submitted a copy of a "graduate certificate" dated September 5, 2002 certifying
that the beneficiary graduated from the California Union University School of Education. The
petitioner also submitted a copy of the beneficiary's transcript from the school. The petitioner
submitted a copy of a January 2, 1991 letter of appointment, in which the beneficiary was
appointed as a "Biblical Teacher of Junior & High School Department" for the Sung Moon
Church; a September 5, 1995 "certificate of completion" indicating that the beneficiary had
"successfully completed the entire course of the 1®' level of the Evangelical Training Course";
and a May 25, 1997 "certificate of completion, indicating that the beneficiary had "successfully
completed the entire course of the Disciples Training," both conducted by the Sung Moon
Church; and a May 1, 2002 "certificate of church experience" that certified the beneficiary had
served the church as a bible teacher from 1991 to 1997.

In her NOIR, the director stated that the petitioner had not submitted any evidence of its
requirements for the proffered position or how the beneficiary met those qualifications and
therefore had failed to establish that the beneficiary is qualified for the position. In response, the
petitioner asserted:

Petitioner contends that the Service's previous approval of the beneficiary's R-1
status and of the I-360 petition verified the qualifications of the beneficiary. The
Service's raising the issue at this time without stating the ground or justification
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for the reversal is improper and constitutes an abuse of discretion . . . . The
petitioner contends that there is no good and sufficient cause as to the issue of the
beneficiary's qualification.

Approval of a petition does not invest the petitioner or the beneficiary with any specific rights.
Accordingly, if the record reveals that the petition was not approvable, the director may revoke
the previous approval. As stated previously, the director's realization that a petition was
incorrectly approved is, by itself, good and sufficient cause for the issuance of a notice of intent
to revoke an immigrant petition. Matter ofHo, at 590.

The petitioner also asserted:

Our church, as with nearly all the Korean American churches and probably most
Christian churches, does not have a written policy for hiring non-minister
employees, let alone a separate and exact qualification for Christian Education
Evangelist. They always look for a strong Christian faith first and then
educational and/or work experience that befits and recommended for the position.

Accordingly, it seems rather obvious that a Christian Education Evangelist 1)
must be a devout Christian, 2) must have sufficient knowledge in Christian
religion, preferably a formal education with at least a Bachelor's degree, and 3)
have experience in teaching. In light of the above-described minimum
qualifications required for a Christian Education Evangelist at the church, it is
clear that any volunteer from the congregation meets the requirements and can
perform the required duties.

In his December 23, 2008 declaration, district superintendent of the Pacific
Southwest District of the Wesleyan Church, stated that the "denomination does not require a
college degree to minister in one of our churches" and that the beneficiary's "qualifications for
this position are within the guidelines of The Wesleyan Church." The petitioner, however,
submitted no documentation to confirm statement regarding the denomination's
requirements and submitted no other documentation to establish any specific requirements for the
proffered position.

Nonetheless, as the petitioner has no specific requirements for the position, there is no basis for
the director to determine that the beneficiary did not meet those requirements. The petitioner
submitted documentation relating to the beneficiary's work in religious education and evidence
of her schooling. Accordingly, we find that the petitioner has submitted sufficient documentation
to establish that the beneficiary is qualified for the proffered position.

The director also determined that, based on the size of its congregation, the petitioner had not
established a need for the beneficiary's services. The director cited to information contained in
the Foreign Affairs Manual (FAM). However, the FAM is used by the United States Department
of State uses to administer consular visa processing and is not binding on USCIS in the
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administration of the Act. Neither the statute nor the regulation requires the petitioner to establish
a particular "need" for the services of the alien. However, the size of the petitioner's organization
may reflect whether or not the proffered position is full time and permanent employment.

In its July 2005 letter submitted in support of the petition, the petitioner stated that it had a
"registered congregation . . . of about 200 adults and children." However, during an onsite
inspection of the petitioner's premises in June 2009, the immigration officer found that the
petitioner's congregation totaled 32 to 35 individuals.

In response to the NOIR, counsel stated that in 2006, the petitioner had been instructed by its
regional denominational headquarters to relocate to Sunland, California. Counsel further stated
that "most of the members could not follow the church to the Sunland location due to the rather
long distance between Los Angeles and Sunland." Counsel stated that because the petition had
already been approved, USCIS was not notified of the petitioner's change of address. The
petitioner submitted a copy of a December 27, 2006 letter from the Pacific Southwest District of
the Wesleyan Church, confirming that the petitioner was a member of the district and occupying
denominational property.

The petitioner submitted a copy of a 2006 IRS Form W-2 indicating that it paid the beneficiary
$15,600 in that year. Curiously, the copy of the beneficiary's IRS Form 1040, U.S. Individual
Income Tax Return for that year indicates that the beneficiar only reported $13,500 in wages,
the amount shown on the IRS Form W-2 for the petitioner's senior pastor.
The petitioner also submitted copies of California Form DE 6, reporting quarterly wages paid to
the beneficiary of $3,900 for the quarters ending March 2007 through June 2008. However, the
forms for the March and June 2008 quarters are not signed and all of the remaining forms are
signed by the accountant on August 30, 2008. Like a delayed birth certificate, the late filing, if
they were in actuality filed, of the California Form DE 6 more than a year after the claimed
transactions raise serious questions regarding the truth of the facts asserted. Cf Matter ofBueno,
21 I&N Dec. 1029, 1033 (BIA 1997); Matter ofMa, 20 I&N Dec. 394 (BIA 1991)(discussing the
evidentiary weight accorded to delayed birth certificates in immigrant visa proceedings).

In her NOIR, the director noted that the petitioner's IRS Form 990-EZ for 2004 reflected a
different amount for total income, expenditures, and salaries from that indicated on its 2004
account statement. In response, the petitioner stated that, as it is not required to file a federal
income tax return or to pay taxes, "the petitioner has nothing to gain by filing a false return." The
petitioner alleges that it believed that only the tithes should be reported as income on the tax
return. However, the amount reported on the IRS Form 990-EZ is less than the tithes reported on
the 2004 Statement of Account nor does this explain the differences in the expenditures and
salaries. The petitioner also states that it has paid the beneficiary in the past and that, even if it
had not, its bank statements indicate that it has "sufficient cash flow and reserve" to pay the
beneficiary. The petitioner submitted partial copies of bank statements for the period January
2007 through August 2008.
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We note that the January and February 2007 statements reflect that they are from Hanmi Bank
and that the account holder is the Pacific Southwest District, ABA Los Angeles Korean

The address is that of the petitioner; however, nothing in the record reflects
that the two organizations are the same. We note that the January 2007 statement reflects a
payment of $1,200.55, which is the amount of the check issued to the beneficiary. However, no
such payment is reflected on the February 2007 statement. The bank statements from March
2007 to August 2008 are from the Nara Bank, and with the exception of the August and May
2008 statement, all reflect a payment of $1,200.55. However, the June 2008 statement reflects
two payments in that amount, and it appears that the beneficiary is paid at the end of the month.
Therefore, it is conceivable that she did not present the checks for payment until the following
month.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability ofprospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability
at the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in
the form of copies of annual reports, federal tax returns, or audited financial
statements.

While there are unexplained discrepancies in the petitioner's evidence, we find that the petitioner
has submitted sufficient documentation to establish that it has the ability to pay the beneficiary
the proffered wage.

However, as the petitioner has not established that it has extended a qualifying job offer to the
beneficiary or that the beneficiary worked continuously in a qualifying religious occupation for
two full years immediately preceding the filing of the visa petition, the petition cannot be
approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.


