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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
California Service Center. The Administrative Appeals Office (AAO) remanded the matter for
consideration under new regulations. The director again denied the petition and, following the
AAO's instructions, certified the decision to the AAO for review. The AAO will affirm the
director's decision. The petition will be denied.

The petitioner. is a church. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(4), to perform services as an assistant pastor. The director determined that the
petitioner had not established that the position qualifies as that of a religious occupation, that the
beneficiary worked continuously in a qualifying religious occupation or vocation for two full
years immediately preceding the filing of the petition, and that the petitioner has extended a
qualifying job offer to the beneficiary.

Counsel submits a letter and additional documentation on certification.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C):which pertains to an
immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(II) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation
or occupation, or

(III) before September 30, 2012, in order to work for the organization (or for
a bona fide organization which is affiliated with the religious denomination
and is exempt from taxation as an organization described in section

• 501(c)(3) of the Internal Revenue Code of 1986) at the request of the
organization in a religious vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work
continuously for at least the 2-year period described in clause (i).

The first issue presented is whether the petitioner has established that the proffered position
qualifies as th.at of a religious occupation. The U.S. Citizenship and Immigration Services (USCIS)
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regulation at 8 C.F.R. § 204.5(m)(5) defines "religious occupation" as an occupation that meets all
of the following requirements:

(A) The duties must primarily relate to a traditional religious function and be
recognized as a religious occupation within the denomination.

(B) The duties must be primarily related to, and must clearly involve, inculcating
or carrying out the religious creed and beliefs of the denomination.

(C) The duties do not include positions that are primarily administrative or
support such as janitors, maintenance workers, clerical employees, fund raisers,
persons solely involved in the solicitation of donations, or similar positions,
although limited. administrative duties that are only incidental to religious
functions are permissible.

(D) Religious study or training for. religious work does not constitute 'a religious
occupation, but a religious worker may pursue study or training incident to status.

In his letter of January 24, 2007, submitted with the petition, counsel stated that the duties of the
proffered position of assistant pastor "include but are not limited to direct assistance to the Pastor
on everyday basis." Counsel stated that.these duties included: "(1) planning of religious services;
(2) overseeing the church's Christian education, and; (3) planning.various religious programs."
Counsel further stated that the beneficiary's "secondary duties include[:] (4) preparing teaching
curriculum, (5) directing and teaching of group bible studies, (6) preparing in ministry programs,
providing spiritual counseling and moral guidance." Counsel further stated that the position was
"a full-time position and the salary will be per year." However, no documentary
evidence was submitted with the petition to support counsel's'statements. Without documentary
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of
proof. The unsupported assertions of counsel do not constitute evidence. Matter ofObaigbena,
19 I&N Dec. 533, 534 (BIA 1988); Matter ofLaureano, 19 I&N Dec. 1 (BIA 1983); Matter of
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

In response to the director's request for evidence (RFE) dated March 9, 2007, the petitioner,
through its senior pastor stated. that the proffered position was a temporary
position, did not require ordination, and that the duties included "[d]irectly assist[ing] the Pastor .
on an as-needed basis, including the planning of religious services," "[p]repar[ing] teaching
curriculum and direct[ly] teaching of group Bible studies," "[o]rganizing and participat[ing] in
special church programs and special events," [p]roviding spiritual counseling and moral
uidance to the church congregants," and "[o]rganizing and prepar[ing]

stated that the beneficiary spent
approximately 20% of her time on each of these duties. further stated:

This position constitutes a religious occupation. It involves traditional religious
functions within the scope of those duties of a traditional worker position. They
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are important to our church. The duties of the job are religious in nature, and not
those of a primarily administrative job.

The petitioner submitted no documentation from its denomination to reflect that the proffered
position is recogñized as a religious occupation within the denomination .as required by the
regulation at 8 C.F.R. § 204.5(m)(5). Accordingly, the petitioner has not established that the
position of assistant pastor is a religious occupation within the meaning of the regulation.

The second issue is whether the petitioner has established that the beneficiary worked.
continuously in a qualifying religious vocation or occupation for two full years immediately
preceding the filing of the visa petition.

The regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification as a special
immigrant religious worker, the alien must:

(4) Have been working in one of the positions described in paragraph (m)(2) of
this section, either abroad or in lawful immigration status in the United States, and
after the age of 14 years continuously for at least the two-year period immediately
preceding the filing of the petition. The prior religious work need not correspond
precisely to the type of work to. be performed. A break in the continuity of the
work during the preceding two years will not affect eligibility so long as:

(i) The alien was still employed as a religious worker;

(ii) The break did not exceed two years; and

(iii) The nature of the break was for further religious training or for
sabbatical that did not involve unauthorized work in the United States.
However, the alien must have been a member of the petitioner's
denomination throughout the two years of qualifying employment.

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious
occupation or vocation, either abroad or in lawful immigration status in the. United States,
continuously for at least the two-year period immediately preceding the filing of the petition. The
petition was filed on January 30, 2007. Accordingly, the petitioner must establish that the
beneficiary was continuously employed in qualifying religious work throughout the two-year period
immediately preceding that date.

The regulation at 8 C.F.R. § 204.5(m)(11) provides:

Evidence relating to the alien's prior employment. Qualifying prior experience
during the two years immediately preceding the petition· or preceding any
acceptable break in the continuity of the religious work, must have occurred after
the age of 14, and if acquired in the United States, must have been authorized
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under United States immigration law. If the alien was employed in the United
States during the two years immediately preceding the filing of the application
and:

(i) Received salaried compensation, the. petitioner must submit IRS .
[Internal Revenue Service] documentation that the alien received a salary,
such as an IRS Form W-2 [Wage and Tax Statement] or certified copies of
income tax returns.

(ii) Received non-salaried compensation, the petitioner must submit IRS
documentation of the non-salaried compensation if available.

(iii) Received no salary but provided for his or her own support, and
provided support for any dependents, the petitioner must show how
support was maintained by submitting with the petition additional
documents such as audited financial statements, financial. institution
records, brokerage account statements, trust documents signed by an
attorney, or other verifiable evidence acceptable to USCIS.

If the alien was employed outside the United States during such two years,
the petitioner must submit comparable evidence of the religious work.

With the petition, the petitioner submitted a copy of Form I-797A, Notice of Action, reflecting that
the beneficiary was approved for an R-1 nonimmigrant religious worker visa which was valid from
March 17, 2004 to March 17, 2007. The. petitioner, however, submitted no documentation to
establish that the beneficiary had actually worked during the qualifying period. In her RFE, the
director instructed the petitioner to:

Provide evidence of the beneficiary's work history beginning 1-30-05 and ending
1-30-07 only. Provide experience letters written by the previous and current
employers that include a breakdown of duties performed in the religious
occupation for an average week. Include the employer's name, specific dates .of
employment, specific job duties, number of hours worked per week, form and
amount of compensation, and level of responsibility/supervision. . . . In addition,

. . submit evidence that shows monetary payment, such as pay stubs or other items.
showing the beneficiary received payment. If any work was on a volunteer basis,
provide evidence to show how the beneficiary supported himself during the two-
year period or what other activity the beneficiary was involved in that would
show support.

The director also requested the beneficiary to submit copies of her IRS Form 1040, U.S. Individual
Income Tax Return, for 2004 through 2006 and to provide copies of her IRS Forms W-2 for each
year. In response, the petitioner submitted a letter certifying that the beneficiary had been a member
of the petitioning organization since April 2001 and a certificate attesting to her work from March
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1995 to January 2001. However, the dates of the certificate precedes the dates of the qualifying
period and therefore does not establish the .beneficiary',s qualifying work experience for this visa
petition.

The petitioner submitted copies of 16 processed checks made payable to the beneficiary from.April
19, 2004 to February 28, 2007. Most of the checks are in the amount but show no specific
e, i' a • .. m - e A e - k for is dated July 16, 2004, the same date as another check for

is dated March 16, 2005 and made payable to ' ' and
another is dated March 22, 2005 for and made payable to ' ." The petitioner provided a
copy of the beneficiary's uncertified, unsigned and undated IRS Form 1040 for 2005, which she
filed jointly with her husband. The tax return does not include any wage or salary income and
reflects self-employment income only from a partnership,

In denying the petition, the director noted that the beneficiary did not include any income from the
petitioner on her 2005 federal tax returns, and that the petitioner had failed to provide sufficient
documentation that the beneficiary had.been engaged in full-time salaried work as a pastor for the
two full years immediately prior to the filing of the visa petition.. On appeal, counsel asserts that the
beneficiary "was not aware that her tax return was filed without her remuneration from the church."
The petitioner provided copies of the beneficiary's uncertified amended' tax returns for 2005 and
2006 reporting additional income in the amount of purportedly from an IRS Form 1099-
MISC, Miscellaneous Income, issued to the beneficiary as the result.of her work with the petitioning
organization. However, the petitioner did not provide copies of the IRS Forms 1099-MISC.

In response to the director's NOID issued following the AAO's remand, the petitioner submitted
copies of IRS Form W-2 that it allegedly issued to the beneficiary in 2005, 2006 and 2007, all in the
amount of . However, these documents are not credible. First, the petitioner did not provide
these documents when requested to do so by the director in her March 2007 RFE. Second, the
beneficiary's purported amended returns for 2005 and 2006 were allegedly based on income
reported on IRS Forms 1099-MISC rather than on.IRS Forms W-2. Self-employment tax was
computed based on the difference in reported income; however, no credit was taken for social
security tax allegedly withheld by the petitioner and reported on an IRS Forms W-2. Third, the taxes
reportedly withheld for social security and Medicare are exactly the same on each of the IRS Forms
W-2, with no consideration for the annual increases in these taxes.

It is incumbent upon the peti ioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt .to explain or reconcile such inconsistencies will not suffice
unless the petitioner submits competent objective evidence pointing to where the truth lies.
Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition.
Matter ofHo, 19 I&N Dec. 582, 591 (BIA 1988). If USCIS fails to believe that a fact stated in
the petition is true, USCIS may reject that fact. Section 204(b) of the Act, 8 U.S.C. § 1154(b);
see also Anetekhai v. I.N.S., 876 F.2d 1218, 1220 (5th Cir.1989); Lu-Ann Bakery Shop, Inc. v.
Nelson, 705 F. Supp. 7, 10 (D.D.C.1988); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (Ij.D.C.
2001). The petitioner appears to have manufactured the IRS Forms W-2 for the sole purpose of
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obtaining an immigration benefit for the beneficiary. The petitioner provided no credible
documentation that it paid the beneficiary per year as wages for work performed.
Although current regulations do not require the petitioner to establish that the beneficiary worked .
full time during the qualifying period; the petitioner failed to provide sufficient credible and
verifiable documentation to establish that the beneficiary worked throughout the qualifying
period.

Accordingly, the petitioner has failed to establish that the beneficiary worked continuously in a
qualifying religious occupation or vocation for two full years prior to the filing of the visa petition.

The third issue is whether the petitioner established that it has extended a qualifying job offer to
the beneficiary. In his May 27, 2007 letter, tresses that the proffered position is of
a temporary nature and does not specify the length of time that the beneficiary will be employed.
We note that the regulation on which the director based her determination was superseded by the
new regulation promulgated on November 26, 2008. However, we .do not find that the petitioner
was prejudiced by the director's reliance on an outdated regulation and that the director's use of
the regulation constitutes harmless error.

The petitioner has applied for an immigrant visa petition for the beneficiary under section
203(b)(4) of the Act, 8 U.S.C. .§ 1153(b)(4), an employment-based visa classification. The Act
requires the petitioner to establish that the alien has been a member of the petitioning
organization's religious denomination and that the alien has worked in religious occupation or
vocation for at least the two years immediately preceding the filing of the visa petition. The
regulation also provides that not all employees of a religious organization are considered to be
engaged in a religious occupation for the purpose of this special immigrant classification. Further, in
order for the beneficiary to subsequently adjust to permanent resident status pursuant to this
preference visa classification, the beneficiary must be currently. employed by the petitioning
organization. Thus, it is clear that Congress did not intend that an alien who enters the United States
as. a special immigrant religious worker under a preference visa classification do so only to work on
a temporary basis. Such argument is supported by the fact there exists a nonimmigrant
classification for temporary religious workers. See Section 101(a)(15)(R) of the Act, 8 U.S.C.
§ 1101(a)(15)(R), 8 C.F.R. § 214.2(r). Therefore, if the alien .wants permanent benefits, there
must be a permanent justification for those benefits. While USCIS does not imply that a petitioner
must offer the alien a life-time position, the regulation at 8 C.F.R. § 204.5(m)(7) requires the
petitioner to attest that it has the ability and intention to compensate the alien at a level at which
the alien and accompanying family members will not become public charges. The petitioner
cannot.logically and truthfully attest to this as it cannot logically and truthfully attest that it
intends to employ the beneficiary on other than a temporary basis. As the position is only
temporary, it raises questions as to the purpose and validity of the job offer.

Beyond the decision of the director, the petitioner has failed to establish how it intends to
compensate the beneficiary. An application or petition that fails to comply with the technical
requirements of the law may be denied by the AAO even if the Service Center does not identify
all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United
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States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also
Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate
review on a de novo basis).

In his letter of May 27, 2007, stated that the beneficiary would be paid an annual
salary ofM The petitioner submitted copies of its unaudited financial statements for 2005
though2007. .

The regulation at 8 C.F.R. § 204.5(m)(10) provides that the petitioner must submit:

Evidence relating to compensation. Initial evidence must include verifiable
evidence of how the petitioner intends to compensate the alien. Such
compensation may include salaried or non-salaried compensation. This evidence
may include past evidence of compensation for. similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable documentation that
room and board will be provided; or other evidence acceptable to USCIS. If IRS
documentation, such as IRS Form W-2 or certified tax returns, is available, it
must be provided. If IRS documentation is not available, an explanation for its
absence must be provided, along with comparable, verifiable documentation.

Although the petitioner provided copies of IRS Forms W-2 that it allegedly issued to the
beneficiary, for the reasons.discussed previously, we do not find the documents credible. Further,
they reflect that the beneficiary was received wages of only M and not the
proffered salary. The petitioner has provided none of the other documentation required by the
above-cited regulation. Accordingly, it has failed to provide verifiable evidence of how it intends
to compensate the beneficiary.

The AAO will affirm the certified denial for the above stated reasons,.with each considered as an
independent and alternative. basis for denial. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The director's decision ofAugust 10, 2009 is affirmed. The petition is denied.


