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DISCUSSION: The Director, California Service Center, initially approved the employment-based 
immigrant visa petition. On further review, the director determined that the petitioner was not 
eligible for the visa preference classification. Accordingly, the director properly served the 
petitioner with a Notice of Intent to Revoke (NOIR) approval of the petition and her reasons 
therefore, and subsequently exercised her discretion to revoke approval of the petition on August 
12, 2009. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)( 4), to perform services as a missionary. The director determined that the petitioner had 
not established that it has paid the beneficiary the proffered wage or that the beneficiary's 
services are required. The director concluded that therefore the beneficiary was not qualified for 
the preference visa classification. 

On appeal, counsel asserts that the "petition deserves an approval in light of Matter of Ho, in that 
[the beneficiary 1 has been faithfully serving the petitioning church during [the 1 last three years" 
and has been paid for her services. The petitioner submits additional documentation in support of 
the appeal. 

Section 205 of the Act, 8 U.S.C. § 1155, states that the Secretary of the Department of Homeland 
Security "may, at any time, for what he deems to be good and sufficient cause, revoke the approval 
of any petition approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the 
Board of Immigration Appeals has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a 
visa petition is properly issued for "good and sufficient cause" where the evidence 
of record at the time the notice is issued, if unexplained and unrebutted, would 
warrant a denial of the visa petition based upon the petitioner's failure to meet his 
burden of proof. The decision to revoke will be sustained where the evidence of 
record at the time the decision is rendered, including any evidence or explanation 
submitted by the petitioner in rebuttal to the notice of intention to revoke, would 
warrant such denial. 

Matter of Ro, 19 I&N Dec. 582, 590 (BIA 1988)(citing Matter of Estime, 19 I&N 450 (BrA 
1987)). 

By itself, the director's realization that a petition was incorrectly approved is good and sufficient 
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. 
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Section 203(b)( 4) ofthe Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The first issue presented is whether the petitioner has established that it has paid the beneficiary 
the proffered wage. 

The regulation in effect at the time the petition was filed, 8 C.F.R. § 204.5(g)(2), provided in 
. I pertment part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability 
at the time the priority date is established and continuing until the beneficiary 

I The petition was filed on April 29, 2005. On November 26,2008, U.S. Citizenship and Immigration 
Services (USCIS) issued new regulations for special immigrant religious worker petitions. 
Supplementary information published with the new rule specified that "All cases pending on the rule's 
effective date ... will be adjudicated under the standards of this rule." As the instant case was not 
pending on the effective date of the new rule, it is not subject to the evidentiary requirements set forth in 
the November 2008 regulation. 
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obtains lawful permanent residence. Evidence of this ability shall be either in 
the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

With the petition, the petitioner submitted partial copies of its monthly bank statements for 
September 2004 through January 2005. The petitioner, however, submitted none of the 
documentation listed above to establish its ability to pay the proffered wage. 

In a request for evidence (RFE) dated October 4, 2005, the director instructed the petitioner to 
submit documentation of its ability to pay in accordance with the above-cited regulation. The 
director also advised the petitioner that in the alternative, it could submit "well-documented 
evidence that it provided all of the beneficiary's living expenses during 2003 through 2005." In 
response, the petitioner stated that the beneficiary would be compensated at the rate of $800 per 
month and submitted partial copies of its monthly bank statements for the period January 2005 
through November 2005. The record also includes copies of the petitioner's budgets for 2003 
through 2005, which it "confirmed" as actual income and expenses for the given years. The 
budgets indicate that the petitioner paid the beneficiary $6,000 in 2003 and $9,600 in 2004 and 
2005. However, the petitioner provided no other documentation to establish that it paid the 
beneficiary a salary. Nonetheless, the director approved the petition on January 17,2006. 

On three occasions during April 2008, an immigration officer (10) visited the petitioner's 
premises for the purpose of verifying the claims contained in the petition. The 10 noted that none 
of the petitioner's bank statements showed any payments to the beneficiary. 

In a June 30, 2009 letter accompanying the petitioner's response to the NOIR, counsel stated that 
the beneficiary's current salary was $1,000, which was paid in cash and that evidence of the 
payments "is contained in the church expenditure records" which would "be available for further 
inspection by the USCIS." The petitioner submitted a copy of its IRS Form 941, Employer's 
Quarterly Federal Tax Return, for the quarter ending December 2008 and partial copies of its 
bank statements for the period July 2007 through May 2009. However, as counsel alleges that 
the beneficiary received cash compensation, there is no evidence that the bank statements reflect 
any payments made to the beneficiary. Further, the petitioner submitted no other documentation 
for the record to establish that it had paid the beneficiary and no other documentation to establish 
its ability to pay the beneficiary at the time the petition was filed. 

On appeal, the petitioner submitted copies of its "church expenditure sheets" for 2007 through 2009 
and a document labeled "cash receipts" for the beneficiary for the same time period. However, none 
of the documents is accompanied by an English translation. The regulation at 8 C.F.R. 
§ 103.2(b)(3), provides: 

Translations. Any document containing foreign language submitted to [USCIS] 
shall be accompanied by a full English language translation which the translator has 
certified as complete and accurate, and by the translator's certification that he or she 
is competent to translate from the foreign language into English. 
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Because the petitioner failed to submit certified translations of the documents, the AAO cannot 
determine whether the evidence supports the petitioner's claims. Accordingly, the evidence is not 
probative and will not be accorded any weight in this proceeding. The petitioner has therefore 
submitted insufficient documentation to establish that it has paid the beneficiary in the past. 
Further, as all of the documentation submitted on appeal is subsequent to the filing date of the 
petition, the petitioner has failed to establish that it had the ability to pay the proffered wage as of 
the date the petition was filed. A petitioner must establish eligibility at the time of filing; a 
petition cannot be approved at a future date after the petitioner or beneficiary becomes eligible 
under a new set of facts. 8 C.F.R. §§ 103.2(b)(I), (12); Matter of Katigbak, 14 I&N Dec. 45, 49 
(Comm.1971). 

The director further determined that the petitioner had failed to establish a need for the 
beneficiary's services and thus failed to establish that it offered a qualifying job offer to the 
beneficiary. 

The pertinent regulation III effect at the time the petition was filed provided at 8 C.F.R. 
§ 204.5(m)(4): 

Job offer. The letter from the authorized official of the religious organization in 
the United States must state how the alien will be solely carrying on the vocation 
of a minister, or how the alien will be paid or remunerated if the alien will work in 
a professional capacity or in other religious work. The documentation should 
clearly indicate that the alien will not be solely dependent on supplemental 
employment or the solicitation of funds for support. 

In its December 20, 2005 letter, the petitioner stated that the beneficiary would work 40 hours per 
week. The petitioner provided a weekly schedule of the duties of the position, as follows: 

Monday: Rest 

Tuesday: Visit different parts of the inner city areas and engage in evangelizing of 
non-believers. 8 hours. 

Wednesday: Prepare for and teach the church pre-school students. 8 hours. 

Thursday: Visit different parts of the inner city areas and engage in evangelizing of 
non-believers. 8 hours. 

Friday: Prepare for and teach the church pre-school students. 8 hours. 

Saturday: Visit different parts of the inner city areas and engage in evangelizing of 
non-believers. 8 hours. 

Sunday: Lead and teach the church pre-school students. 8 hours. 
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During the onsite inspection of the petitioner's premises, pastor and the 
individual who signed the petition on behalf of the petitioner, advised the 10 
that the beneficiary worked on Sunday from 10:30 am to 12 noon, and on Wednesday and Friday 
from 8 pm to 9 pm in the capacity of "missionary/infant and children's teacher/leader." The 10 
noted that photographs of the petitioner's activities submitted by the petitioner included no children. 
In response to the director's NOIR notifYing the petitioner of the 10's findings, counsel stated that 
the beneficiary'S work schedule had changed effective January 1, 2007 but that she still works 40 
hours per week. He provided the following schedule: 

Monday: Rest 

Tuesday: 9:00 a.m. to 12:30 pm, 6:00 p.m. to 10:00 p.m. 
(visiting church members w/ pastor) 

Wednesday: 6:30 a.m. to 12:00 p.m., 6:00 p.m. to 10:00 p.m. 
(Morning Prayer Service, preparation for teaching, Evening service) 

Thursday: 2:00 p.m. to 6:00 p.m. (witnessing to outsiders on the streets w/ pastor) 

Friday: 6:30 am to 12:00 p.m., 6:00 p.m. to 10:00 p.m. 
(Morning Prayer Service, preparation for teaching, Evening service) 

Saturday: 2:00 a.m. [sic] to 6:00 p.m. (witnessing) 

Sunday: 6:30 a.m. to 12:00 p.m., 6:00 p.m. to 10:00 p.m. 
(Morning Prayer Service, Full Sunday Service, teaching and Evening 
Service) 

No documentation in the record supports counsel's statements. Without documentary evidence to 
support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N 
Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The petitioner submitted photographs, including three 
of children, indicating that they were from the petitioning organization but made no representation 
of what they depicted. 

On appeal, the petitioner states that the beneficiary "has been faithfully serving our church as a 
Missionary since hiring her as our only missionary ever petitioned by our church." Nonetheless, 
the petitioner submitted insufficient documentation to establish that the beneficiary has 
performed the duties of the proffered position. When a job offer is the basis for immigration, 
there must be a high degree of certainty that the employment will not end or be modified because 
the employer is no longer able to meet the terms agreed upon in the job offer. It must be 
established with some degree of certainty that the petitioner is viable to the point where the 
beneficiary'S employment will not end or change because the petitioner is unable to meet the 
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terms of the job offer. In the instant case, the petitioner has not satisfactorily demonstrated that it 
has and will extend an offer of a full-time, permanent position to the beneficiary. 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


