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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ I I 53(b)(4), to perform services as a pastor. The director determined that the petitioner had not 
established that the beneficiary was in a lawful immigration status and therefore failed to 
establish that he worked continuously in a qualifying religious occupation or vocation for two 
full years prior to the filing of the petition. 

On appeal, counsel argues that the director erroneously applied regulations promulgated after the 
petition was filed. Counsel submits a brief in support of the appeal. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § I 10 1 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(1) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented is whether the petitioner has established that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the visa petition. 
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Regulations promulgated by U.S. Citizenship and Immigration Services (USCIS) on November 
26, 2008 provide at 8 C.F.R. § 204.5(m) that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of this 
section, either abroad or in lawful immigration status in the United States, and after 
the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on August 4, 2006. Accordingly, the petitioner must establish that the beneficiary 
was continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(II) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. 

In a June 6, 2006 letter submitted in support of the petition, the petitioner stated that the beneficiary 
had worked for the petitioning organization since September 24, 2000. The petitioner submitted 
copies of Internal Revenue Service (IRS) Form W-2, Wage and Tax Statements, indicating that it 
paid the beneficiary wages of $14,680.12 in 2004 and $18,287.69 in 2005, and that it paid the 
beneficiary a housing allowance in each of these years. The petitioner also submitted copies of 
processed checks that it made payable to the beneficiary on a weekly basis from January 2006 to 
May 2006. In response to an April 17,2007 request for evidence (RFE), the petitioner submitted a 
copy of an IRS Form W-2 indicating that it paid the beneficiary $16,328.80 in 2006 plus a housing 
allowance. 

On the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, the petitioner stated 
that the beneficiary entered the United States on May 17, 1999 and that his authorized entry into the 
United States expired on November 16, 1999. The record reflects that on December I, 2003, an 
immigration judge (IJ) ordered the beneficiary to be removed from the United States. The 
beneficiary's appeal of the IJ's decision was dismissed by the Board of Immigration Appeals (BIA) 
on January 18, 2005. The record does not indicate that the beneficiary left the United States 
subsequent to the BIA's decision. The beneficiary therefore was not in a lawful immigration status 
for the two years immediately preceding the filing of the visa petition. Accordingly, any work 
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performed by the beneficiary in the United States interrupts the continuity of his work experience 
for the purpose of this visa petition. 

The director denied the petition on June I, 2009, determining that the petitioner had not established 
that the beneficiary's work in the United States was in a lawful immigration status for two full years 
immediately preceding the filing of the petition. 

Counsel argues on appeal that the regulations in effect at the time the petition was filed did not 
require the alien's work to be in a lawful immigration status, that retroactive application of the law 
to the instant petition contravenes the intent of Congress, and that the beneficiary is "grandfathered 
in for benefits under Section 245(i) of the" Act. 

Citing Landgrafv. US! Film Products, 511 U.S. 244 (1994), counsel asserts: 

Denying the 1-360 on the basis of the November 2008 regulations not only violates 
"elementary principals of fairness" Landgraf [at 265], but also ignores the 
forgiveness of245(i) towards illegal employment. 

"(The) presumption against retroactive legislation is deeply rooted in our 
jurisprudence and embodies a legal doctrine centuries older than our Republic," 
INS v. St. Cyr, 121 S.Ct. 2271, 2288 (2001), and requires "clear congressional 
intent favoring the retroactive application of a statute." [Landsgraf [sic], 511 U.S. at 
265. The analysis requires a determination as to "whether Congress has expressly 
prescribed the statute's proper reach" and if not, then a determination made 
"whether the statute would have retroactive effect., i.e., whether it would impair 
rights a party possessed when he acted, increase a party's liability for past conduct, 
or impose new duties with respect to transactions already completed." Id. at 1505. 
(Emphasis added [by counsel]). It would seem clear that as 245(i) applies to 1-360 
applications, ... that as Congress's intent was to have the unlawful employment of 
certain aliens not to be held against them when adjusting status, that to enact new 
regulations in the underlying petition such as the 1-360 that say otherwise, 
contravenes the clear intent of Congress- even more so if applied retroactively. 

As an alien grandfathered in under 245(i) of the Act, the Beneficiary has a right to 
adjust status upon the approval of an immigrant petition such as the 1-360. 
Therefore to retroactively apply the November 2008 regulations to the instant 
petition would impair a right he possessed. By the same token, to retroactively 
punishing [sic] the Beneficiary for unlawful employment when it was permitted 
under the old regulations and is still forgiven by 245(i), is to increase liability for 
past conduct. And finally, by only now requiring that the two year's [sic] of prior 
employment be in lawful status when the 1-360 petition is covered under 245(i), is 
to impose new duties with respect to past transactions. 
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The record reflects that the petitioner filed a Form 1-360 on May 16,2001 (USC1S receipt nwnber 
SRC 01 17450585) to classify the beneficiary as a religious worker pursuant to section 203(b)(4) 
of the Act. The Director, Texas Service Center, denied the petition on November 8, 2002. The 
petitioner did not appeal the director's decision. 

Section 245(i) of the Act, 8 U.S.C. § 1255(i) provides: 

(i) Adjustment in status of certain aliens physically present in United States 

(1) Notwithstanding the provisions of subsections (a) and (c) of this 
section, an alien physically present in the United States 

(A) who-

(i) entered the United States without inspection; or 

(ii) is within one of the classes enumerated in subsection (c) of 
this section; 

(B) who is the beneficiary (including a spouse or child of the principal 
alien, if eligible to receive a visa under section 1153( d) of this title) of -

(i) a petition for classification under section 1154 of this title that 
was filed with the Attorney General on or before April 30, 2001; or 

(ii) an application for a labor certification under section 
1182(a)(5)(A) of this title that was filed pursuant to the regulations 
of the Secretary of Labor on or before such date; and 

(C) who, in the case of a beneficiary of a petition for classification, or an 
application for labor certification, described in subparagraph (B) that was 
filed after January 14, 1998, is physically present in the United States on 
December 21, 2000; 

may apply to the Attorney General [now the Secretary of Homeland Security] for 
the adjustment of his or her status to that of an alien lawfully admitted for 
permanent residence. 

The question of whether the petition of May 2001 qualifies the beneficiary for section 245(i) 
relief lies outside the scope of this proceeding. Even if we were to find that the beneficiary 
qualifies for such relief, that finding would not change the outcome of the present proceeding. 

Section 245(i) relief applies at the adjustment stage, not the petition stage. The present 
proceeding is not an adjustment proceeding. Section 245(i)(2)(A) of the Act requires that an 
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alien seeking section 245(i) relief must be "eligible to receive an immigrant visa," that is, the 
alien must be the beneficiary of an approved immigrant visa petition under section 1154 of the 
Act. The law does not require USCIS to approve every petition filed on behalf of aliens who seek 
section 245(i) relief. Rather, such relief presupposes an already-approved petition. Without an 
approved petition, the beneficiary has no basis for adjustment of status, and therefore section 
245(i) relief never comes into play. 

Further, in Landgraf, the Supreme Court, while stating there is a "presumption against statutory 
retroactivity" grounded in all of the Court's decisions and in several provisions of the Constitution, 
also recognized that: 

While statutory retroactivity has long been disfavored, deciding when a statute 
operates "retroactively" is not always a simple or mechanical task ... the ban on 
retrospective legislation embraced "all statutes, which, though operating only from 
their passage, affect vested rights and past transactions . . .. [E]very statute, which 
takes away or impairs vested rights acquired under existing laws, or creates a new 
obligation, imposes a new duty, or attaches a new disability, in respect to 
transactions or considerations already past, must be deemed retrospective. 

A statute does not operate "retrospectively" merely because it is applied to a case 
arising from conduct antedating the statute's enactment ... or upsets expectations 
based in prior law. Rather the court must ask whether the new provision attaches 
new legal consequences to events completed before its enactment. The conclusion 
that a particular rule operates "retroactively" comes at the end of a process of 
judgment concerning the nature and extent of the change in the law and the degree 
of connection between the operation of the new rule and a relevant past event. 
[citations and footnotes omitted.] 511 u.S. at 268-269. 

The Court, citing its decision in Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 109 S. Ct. 
468 (1988), stated that "congressional enactments and administrative rules will not be construed to 
have retroactive effect unless their language requires this result." Counsel argues on appeal "that as 
Congress's intent was to have the unlawful employment of certain aliens not to be held against 
them when adjusting status, that to enact new regulations in the underlying petition such as the 1-
360 that say otherwise, contravenes the clear intent of Congress- even more so if applied 
retroactively." 

When USCIS published the new rule in November 2008, it did so in accordance with explicit 
instructions from Congress. Supplementary information published with the new rule specified 
that all petitions "pending on the rule's effective date ... will be adjudicated under the standards 
of this rule. 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). The wording of the relevant legislation 
demonstrates Congress' interest in USCIS regulations. Section 2(b» of the Special Immigrant 
Nonminister Religious Worker Program Act, Pub. 1. No. 110-391, 122 Stat. 4193 (2008), reads 
in pertinent part: 
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Regulations - Not later than 30 days after the date of the enactment of this Act, 
the Secretary of Homeland Security shall -

(1) issue final regulations to eliminate or reduce fraud related to the 
granting of special immigrant status for special immigrants described 
in subclause (II) or (III) of section 101(a)(27)(C)(ii) of the 
Immigration and Nationality Act (8 U.S.C.) 1 101 (a)(27(C)(ii). 

Furthermore, the October 2008 legislation extended the special immigrant nonminister religious 
program only until March 5, 2009. From the wording of the statute, it is clear that this extension 
was so short precisely because Congress sought to learn the effect of the new regulations before 
granting a longer extension. Congress has since extended the life of the program three times. 1 On 
any of those occasions, Congress could have made substantive changes in response to the 
regulations they requested, but Congress did not do so. Congress is presumed to be aware of an 
administrative or judicial interpretation of a statute and to adopt that interpretation when it reenacts 
a statute without change. Lorillard v. Pons, 434 U.S. 575, 580 (1978). We may therefore presume 
that Congress has no objection to the new regulations as published, or to users' interpretation and 
application of those regulations. 

Counsel asserts that, "[aJs an alien grandfathered in under 245(i) of the Act, the Beneficiary has a 
right to adjust status upon the approval of an immigrant petition such as the 1-360. Therefore, to 
retroactively apply the November 2008 regulations to the instant petition would impair a right he 
possessed." Counsel, however, ignores the provisions of the regulation at 8 C.F.R. § 1245.10. Not 
every beneficiary of a Form 1-360 is a possible candidate for grandfathering under section 245(i). 
Even if we assume that beneficiaries of petitions filed under section 203(b)(4) of the Act are 
subject to the provisions of section 245(i),2 the provision applies only to those who are 
beneficiaries of petitions filed on or before April 30, 2001 3 The regulation at 8 C.F.R. 
§ 1245.1 O(a)(1 )(i)(A) defines a "grandfathered alien" as an alien who is the beneficiary of a 
petition which was "approvable when filed." The regulation at 8 C.F.R. § 1245.10(a)(3) provides 
that "approvable when filed means that, as of the date of the filing of the qualifying immigrant 
visa petition ... the qualifying petition ... was properly filed, meritorious in fact, and non
frivolous." 

I Pub. L. No. 111-9 § 1 (March 20, 2009) extended the program to September 29, 2009. Pub .L. No. 111-
68 § 133 (October 1,2009) extended the program to October 30,2009. Pub .L. No. 111-83 § 568(a)(I) 
(October 28,2009) extended the program to September 29,2012. 
2 Counsel cites Ogundipe v. Mukasey, 541 F.3d 257 (4"' Cir. 2008) and Santana v. Holder, 566 F.3d 237 
(1" Cir. 2007) as evidence that section 245(i) of the Act is applicable to petitions filed under section 
203(b)(4) of the Act. The issue of the applicability of section 245(i) was not raised in either of the cases. 
J The regulation at 8 C.F.R. § 1245.IO(a)(2) provides that a petition is properly filed ifit is postmarked on 
or before April 30, 2001. The previous petition filed on behalf of the beneficiary, although stamped as 
received by USClS on May 16,2001, was postmarked on April 24, 2001. 
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Counsel does not allege, and the record does not establish, that the 2001 petition filed on behalf 
of the beneficiary was "approvable when filed." Counsel instead focuses on the instant petition, 
which cannot serve to make the beneficiary eligible for grandfathering under section 245(i) of the 
Act. Therefore, the application of the November 2008 regulations does not "impair a right [] 
possessed" by the beneficiary. Further, application of the November 2008 regulation to the instant 
petition does not "punish" the beneficiary or "increase [his] liability for past conduct." The 
requirement that qualifying experience in the United States must be in a lawfully authorized status 
is not directed at any activity by the beneficiary, rather it is designed to preserve "the integrity of 
the United States immigration system" and to ensure that "tax laws have been generally 
observed." See 72 Fed. Reg. 20442 (April 25, 2007). Counsel further argues that since the 
"petition is covered under 245(i) [application of the 2008 regulation] imposer s] new duties with 
respect to past transactions." Counsel does not explain what new duties are imposed on the 
beneficiary or the petitioner. Further, as previously discussed, the instant petition, filed on 
August 4, 2006, is not "covered under" section 245(i) of the Act. 

Finally, counsel notes that the standard of proof in visa petitions is a preponderance of the 
evidence. However, the petitioner has not established by a preponderance of the evidence that the 
beneficiary was in a lawful immigration status and thus worked continuously in a qualifying 
religious occupation or vocation for two full years prior to the filing of the visa petition. 

Beyond the decision of the director, the petitioner has failed to meet the requirements of the 
regulation at 8 C.F .R. § 204.5(m)(7), which requires the petitioner to submit a detailed attestation 
with details regarding the petitioner, the beneficiary, the job offer, and other aspects of the petition. 
The record contains no such attestation. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), ajJ'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


