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DISCUSSION: The Director, California Service Center, initially approved the employment-based 
immigrant visa petition. On further review, the director determined that the petition had been 
approved in error. Accordingly, the director properly served the petitioner with a Notice ofIntent 
to Revoke (NOIR) approval of the petition and her reasons for doing so and subsequently 
exercised her discretion to revoke approval of the petition on November 5, 2009. The director 
granted the petitioner's subsequent motion to reopen and again revoked the petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The decision of the director will 
be withdrawn and the petition will be remanded for further action and consideration. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) ofthe Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)( 4), to perform services as a music director. Based on the results of an onsite 
investigation, the director determined that the petitioner was not operating in the capacity 
claimed in the petition. 

In denying the petition, the director cited the regulation at 8 C.F.R. § 204.5(m)(12) which 
provides: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the 
petitioning organization. The inspection may include a tour of the organization's 
facilities, an interview with the organization's officials, a review of selected 
organization records relating to compliance with immigration laws and 
regulations, and an interview with any other individuals or review of any other 
records that the USCIS considers pertinent to the integrity of the organization. 
An inspection may include the organization headquarters, satellite locations, or 
the work locations planned for the applicable employee. If USCIS decides to 
conduct a pre-approval inspection, satisfactory completion of such inspection 
will be a condition for approval of any petition. 

On November 26, 2008, the u.s. Citizenship and Immigration Services (USCIS) issued new 
regulations for special immigrant religious worker petitions. Supplementary information 
published with the new rule specified: 

All cases pending on the rule's effective date ... will be adjudicated under the 
standards of this rule. If documentation is required under this rule that was not 
required before, the petition will not be denied. Instead the petitioner will be 
allowed a reasonable period of time to provide the required evidence or 
information. 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). 

As the instant petition was not pending on November 26, 2008, it is not subject to the evidentiary 
requirements of the new regulation. Accordingly, the petition must be adjudicated based on the 
regulations in effect at the time the petition was filed. The director therefore erred in applying the 
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new regulations to the instant petition. However, USCIS has always maintained the discretion to 
conduct compliance reviews to verifY the petitioner's claims, and the director did not err in basing 
her decision on the petitioner's failed compliance review. 

Section 205 of the Act, 8 U.S.c. § 1155, states that the Secretary of the Department of Homeland 
Security "may, at any time, for what he deems to be good and sufficient cause, revoke the approval 
of any petition approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the 
Board ofImmigration Appeals has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a 
visa petition is properly issued for "good and sufficient cause" where the evidence 
of record at the time the notice is issued, if unexplained and unrebutted, would 
warrant a denial of the visa petition based upon the petitioner's failure to meet his 
burden of proof The decision to revoke will be sustained where the evidence of 
record at the time the decision is rendered, including any evidence or explanation 
submitted by the petitioner in rebuttal to the notice of intention to revoke, would 
warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988)(citing Matter of Estime, 19 I&N 450 (BIA 
1987)). 

By itself, the director's realization that a petition was incorrectly approved is good and sufficient 
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. 

Section 203(b)( 4) 0 f the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1l01(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
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a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented is the petitioner's failed compliance review and therefore whether the 
petitioner is operating in the capacity claimed in the petition. 

, an immigration officer (10) visited the petitioner's address at 
as indicated in the petition, for the purpose ofverifying the 

was that of a residence, which according to public records, 
who identified himself as an elder with the petitioning organization. 

petIt10ln on behalf of the petitioner. Neighbors informed the 10 that they 
Asian male in his twenties" lived at the residence, and they had not seen anyone else 

departing from the residence on a regular basis. 

In her September 9, 2009 NOIR, the director advised the petitioner of the 10's fmdings and her 
intent to revoke based on the 10's report. In response, the petitioner, through 
its senior pastor in a September ~tter, that prior to 2000, the 
petitioner used for worship. __ stated that since 2000, the 
petitioner used the address address and that the organization leases space from 
Bethel Community Church The petitioner submitted a September 
23, 2009 letter from the B its office manager, stating that the 
petitioner "has been using our facilities for worship and other meetings since October, 2000." The 
petitioner also submitted copies of its lease agreement with Bethel Community Church for 2000, 
2004 and 2005, photographs ofthe church, copies of church programs that show the Midway Road 
address, and a petition signed by several individuals attesting that the physical address of the church 
is the 

In revoking approval of the petition, the director stated: 

The USCIS notes that records show that between August 2001 and December 
2007 the . and co-incorporator of the petItIoner 
lived at five different which was the 
address making it difficult to accept that it was simply a mailing address used to 
keep the mail from getting "mixed with the mail of the church that owns the 
property." If this were indeed the case, the address would change with 
even if it is a residence held by the family. . . . Furthermore, the petitioner is 
responsible for keeping USCIS informed of any address changes. 
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On motion, the petitioner submitted a letter fro~ who stated that he had lived at the 
Seabury Drive address since 1994. He provided a copy of his Deed of Trust, indicating that he 
bought the property in November of 1993; copies of his 2009 property tax statements form 
Dallas and Collin counties; a copy of hi ber 2009; and a copy of his Texas 
driver's license showing his address at The director determined that this 
evidence was insufficient to overcome the grounds for revocation. 

On appeal, the np1~1t-",.,.n'>r 

church's location 

• • . • I I· •. The AAO withdraws the direct 
establish that it holds service at 
purposes. 

individuals who attested to the 
documentation of 

tioner has submitted substantial evidence to 
and that it uses _ address for mail 

Nonetheless, the petition may not be approved as the record now stands. The petitioner has 
submitted insufficient documentation to establish that the beneficiary worked continuously in a 
qualifying religious occupation or vocation for two full years immediately preceding the filing of 
the petition. 

The lease agreement grants the petitioner limited access to the premises of Bethel Community 
Church. The petitioner did not identify any other locations that it utilized and provided no evidence 
ofthe beneficiary'S schedule that would confirm that he worked in a full-time position. 

The matter is remanded for the director to determine whether the petitioner has sufficiently 
established that the beneficiary has met the requirements of the regulation at 8 c.P.R. § 
204.5(m)(3) which was in effect at the time the petition was filed, and whether an onsite 
investigation of the location at which the petitioner holds its religious services is appropriate. 

This matter will be remanded. The director may request any additional evidence deemed 
warranted and should allow the petitioner to submit additional evidence in support of its position 
within a reasonable period of time. As always in these proceedings, the burden of proof rests 
solely with the petitioner. Section 291 ofthe Act, 8 U.S.c. § 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for 
further action in accordance with the foregoing and entry of a new decision, 
which, if adverse to the petitioner, is to be certified to the AAO for review. 


