
identifying data deleted to 
prevent clearly unw~nted 
invasion of personal pnvacy 

PUBLIC COpy 

FILE: 

INRE: Petitioner: 
Beneficiary: 

U.S.llepartment of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

Office: CALIFORNIA SERVICE CENTER F~trl '? 2011 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. § I I 53(b)(4), as 
described at Section 100(a)(27)(C) of the Act, 8 U.S.c. § IIOI(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § \03.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
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DISCUSSION: The Director, California Service Center, denied the employment-based 
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ IIS3(b)( 4), to perform services as a pastor. The director determined that the petitioner had not 
established that it is a bona fide nonprofit religious organization. Additionally, the director 
questioned whether the beneficiary had violated his status as an R-1 nonimmigrant religious 
worker by engaging in unauthorized work. 

Counsel submits a letter and additional documentation in support of the appeal. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
S01(c)(3) of the Internal Revenue Code [IRe] of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The first issue is whether the petitioner has established it is a bona fide nonprofit religious 
organization. 

The regulation at 8 C.F.R. § 204.S(m)(S) provides, in pertinent part: 
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Tax-exempt organization means an organization that has received a determination 
letter from the IRS [Internal Revenue Service] establishing that it, or a group that 
it belongs to, is exempt from taxation in accordance with sections 501(c)(3) of the 
IRe of 1986 or subsequent amendments or equivalent sections of prior 
enactments of the IRe. 

Additionally, the regulation at 8 C.F.R. § 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the [IRS] establishing that 
the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the [IRe] of 1986, or subsequent amendment or 
equivalent sections of prior enactments of the [IRC], as something other 
than a religious organization: 

(A) A currently valid determination letter from the IRS 
establishing that the organization is a tax-exempt organization; 

(B) Documentation that establishes the religious nature and 
purpose of the organization, such as a copy of the organizing 
instrument of the organization that specifies the purposes of the 
organization; 

(e) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious 
purpose and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious 
denomination certification certifying that the petitIOning 
organization is affiliated with the religious denomination. The 
certification is to be submitted by the petitioner along with the 
petition. 
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of a June 16, 1983 letter from the IRS to 

a under 
section 501 (c )(3) of the IRC. The letter does not indicate that the exemption extended to any 
subordinate units of the organization. 

During July 2008, an investigating officer (10) from the U.S. Citizenship and Immigration 
Services (USCIS) Fraud Detection and National Security Office (FDNS) visited the petitioning 
organization on four occasions to verify the claims in the petition. The 10 was unable to verify 
religious activities at the premises listed by the petitioner on the petition. On July 16,2008, the 
10 called the IRS to verify the petitioner's tax-exempt status; however, the 10 was informed that 
the IRS had no record of a formal exemption for the petitioner. Additionally, the 10 was unable 
to verify the petitioner's exemption through the IRS online version of Publication 78, 
Cumulative List of Organizations Described in Section 170(c) of the Internal Revenue Code of 
1986. 

The director denied the petition on March 23, 2009 based on the petitioner's failure to establish 
that it is a bona fide religious organization. On appeal, the petitioner, throu~ 

states that the petitioning organization opened in July 1980 at_ 
that the "primary church" moved to ••• lIIIiliiil 

'<OllllUll<O' further states that it owns four properties and rents 
asserts that "even though the IRS letter has a prior address, the IRS exemption 

provides tax exemption status to the whole organization regardless of the location." However, as 
previously stated, the June 1 the IRS does not include any subordinate 
units for the organization and the record does not establish that the 
organization applied for a group IRS. 

Nonetheless, the IRS exemption would be valid if the petitioner simply changed addresses. 
However, the IRS reported that its records do not include an exemption for the petitioning 
organization. An AAO search of the IRS online Publication 78 also did not reveal a formal 
exemption from the IRS.' 

The petitioner has failed to provide a currently valid determination letter from the IRS as 
required by the regulation at 8 C.F.R. § 204.5(m)(8). Accordingly, it has failed to establish that it 
is a bona fide nonprofit religious organization as defined by the regulation. 

The remaining issue relates to the 10's report that corporation records from the State of Florida 
identify the beneficiary as a vice president of two companies. The director stated that the 
beneficiary "may have violated USCIS regulations regarding the maintenance of his current 
[immigration] status." The director made no decision as to whether the beneficiary sought to 
enter the United States for the purpose of working solely as a minister for the petitioner and that 

I See http://www. irs.gov/app/pub-78/forwardToSearch.do, accessed on February 16, 2011, a copy of 
which has been incorporated into the record of proceedings. 
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he worked continuously in a qualifying religious occupation or vocation for two full years 
immediately preceding the filing of the petition. 

~ counsel states that the beneficiary did not work for the 
_ but was a no documentation regarding the 

beneficiary's employment with although counsel states that the 
beneficiary denied working for any employer other than the petitioner. The petitioner provides 
copies of the beneficiary's Tax Return Transcripts from the IRS for the years 200S through 2007. 
The returns show that in 2006 and 2007, the beneficiary reported income from partnerships and S 
Corporations of $9,8S0 and $7,980, respectively. However, the beneficiary reported this income 
as nonpassive income and paid self-employment tax on the income. This implies that the 
beneficiary was actively involved in the business or businesses that generated the income 
reported on the IRS Form 1040, Schedule E, Supplemental Income and Loss. 

The regulation at 8 C.F.R. § 204.S(m) provides: 

To be eligible for classification as a special immigrant religious worker, the alien 
(either abroad or in the United States) must: 

(2) Be coming to the United States to work in a full time (average of at 
least 3S hours per week) compensated position in one of the following 
occupations as they are defined in paragraph (m)(S) of this section: 

(i) Solely in the vocation of a minister of that religious 
denomination. 

Further, the regulation at 8 c.F.R. § 204.S(m)(S) defines minister as an individual who: 

(Al Is fully authorized by a religious denomination, and fully trained 
according to the denomination's standards, to conduct religious worship 
and perform other duties usually performed by authorized members of the 
clergy of that denomination; 

(B 1 Is not a lay preacher or a person not authorized to perform duties 
usually performed by clergy; 

(Cl Performs activities with a rational relationship to the religious calling 
of the minister; and 

CD) Works solely as a minister in the United States which may include 
administrative duties incidental to the duties of a minister. 
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The record does not establish that the beneficiary seeks to enter the United States solely to work 
as a minister in the petitioner's denomination. 

Additionally, the regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification 
as a special immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(i i) The break did not exceed two years; and 

(iii) The nature of the break was for further religious trammg or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on October 3, 2006. Accordingly, the petitioner must establish that the beneficiary 
had been continuously employed in qualifying religious work throughout the two-year period 
immediatel y preceding that date. 

The record contains a January 11, 2005 Form 1-797A, Notice of Action, approving the beneficiary 
for R-l, nonimmigrant religious worker, status for the period November 7, 2004 to November 6, 
2006. The regulation at 8 c.F.R. § 214.1(e) states that a nonimmigrant who is permitted to 
engage in employment may engage only in such employment as has been authorized. Any 
unauthorized employment by a nonimmigrant constitutes a failure to maintain status within the 
meaning of section 241(a)(l )(C)(i) of the Act. 

Accordingly, the beneficiary's work in his business constitutes unauthorized employment and 
violates his R-1 status, and any work performed in an unauthorized status interrupts the continuity 
of his work experience for the purpose of this visa petition. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
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(E.D. Cal. 2001), ajj'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


