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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant. 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a congregation of the Evangelical Lutheran Church ,of America. It seeks to classify 
the beneficiary l1S a special immigrant religious worker pursuant to section 203(b)( 4) of the Immigration 
and Nationality Act (the Act), 8 U.S.c. § 1153(b)(4). At various times throughout the proceeding, the 
petitioner has referred to the beneficiary by a variety of titles, including "minister of property" and 
"youth and outreach evangelist." The director determined that the petitioner had not established that 
the beneficiary had the required two years of continuous, qualifying work experience immediately 
preceding the filing date of the petition. In addition, the director cited credibility issues arising from a 
compliance review. 

On appeal, the petitioner submits a brief from counsel. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious ,denomination having a bona fide nonprofit, religious 
organization in the United States'; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and I 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The first issue we will address conCerns the credibility and consistency of the petitioner's claims. 
The U.S. Citizenship and Immigration IIServices (USCIS) regulation at 8 c.F.R. § 204.5(m)(12) 
reads: 
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Inspections, evaluations,. verifications, and compliance reviews. The supporting 
evidence submitted may- be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on:site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with any 
other individuals or review of any other records that the USCIS considers pertinent to 
the integrity of the organization. An inspection may include the organization 
headquarters, satellite locations, or the work locations planned for the applicable 
employee. If USCIS decides to conduct a pre-approval inspection, satisfactory 
completion of such inspection will be a condition for approval of any petition. 

The petitioner filed the Form 1-360 petition on October 15, 2008. In an accompanying letter, counsel 
stated: 

[The beneficiary] is currently employed as a religious worker with [the petitioner] as a 
Minister of Property .... 

[The beneficiary's] employment responsibilities include both general maintenance of the 
premise[s] arid care of the facility and ministerial work through prayer meetings and 
after sthool programs .... This after school program is open from 2:30pm-5:30pm, 
Monday through Thursday. [The beneficiary] uses his ministerial training to develop 
relationships with the children and nurture their growth and spiritual development. [The 
beneficiary] also leads a prayer group on Fridays from 7:00 pm until 10:00 pm .... 

[The petitioner] currently supports [the beneficiary] through assigning an income of 
$6,000 per year found in its annual budget. . . . In addition to the monetary 
compensation, [the beneficiary] receives assistance through housing and food services 
provided while serving the [petitioner's] community. 

While the petition was pending, USCIS published new regulations for special immigrant religious 
worker petitions. .Supplementary information published with the new rule specified: "All cases 
pending on the rule's effective date ... will be adjudicated under the standards of this rule." 73 Fed. 
Reg. 72276~ 72285 (Nov. 2,6, 2008). Accordingly, on February 13, 2009, tl}e director instructed the 
petitioner to submit newly required evidence and an employer attestation. (required by the regulation at 
8 c.F.R. § 204.5(m)(7)). The attestation included the following information: 

Title of position offered: 
Youth and Outreach Evangelist 

Detailed description of'the alien's proposed daily duties: 
Provide leadership for Friday Night Prayer meetings. Actively participate in Sunday 
morning worship and participate as worship reader, singer and usher. Volunteer 
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recruitment from area churches and general' faith commumtIes. 
Coordinate outreach,' bible study, prayer group, youth mentoring and translation 
for/among African immigrants new to [the petitioning] congregation. Support mission 
opportunities with partner congregations. Provide leadership at a local level, assisting in 
work projects, weekend service opportunities and urban projects. Mentor youth and 
children after-school program, church youth group and summer outreach programs. 

Description of the proposed salaried and/or non-salaried compensation: 
$6,000 per year 

The petitioner, on the attestation, did not elaborate or indicate that the beneficiary would receive any 
compensation beyond that salary. Copies of the beneficiary's pay receipts from the second half of 2008 
and early 2009 show that the beneficiary received semimonthly payments. of $250, consistent with the 
$6,000 annual salary figure. 

The petitioner also indicated that the beneficiary would work full-time, defined as at least an average of 
35 hours per week, as required by the USCIS regulation at 8 C.F.R. § 204.5(m)(2). A 35-hour work 
week adds up to about 1,820 hours per year, which would make the beneficiary's proposed salary 
roughly $3.30 per hour. At the time the petitioner filed the petition, Minnesota's' minimum wage for 
small employers not engaged in interstate commerce was $5.25 per hour.I Therefore, the low level of 
the beneficiary's compensation implies either an unlawfully low wage, or part-time employment. 

c 

:In addition to dropping the job title "Minister of Property," the attestation included no mention of 
"general maintenance of the premise and care of the facility," even though counsel had listed those 
functions first in the prior description of the beneficiary's duties. 

An affidavit signed by the beneficiary listed the beneficiary's work hours as "Monday through' 
Thursday from 12:00 p.m. to 7:30 p.m. On Fridays I work from 9:30 a.m. to 12:30 p.m. I work 
primarily as a counselor .... At least two times a week I also mentor children in our church's after 
school program .... On Friday evenings I lead a prayer group from 7:00 p.m. to 10 p.m." 

; . 

In an effort to verify the petitioner's claims, a USCIS officer visited the petitioning church on April 22, 
2009. The officer noted that the petitioner's other employees, including a part-time secretary and an 
intern from a local seminary, earned at least $20 per hour, in contrast with the beneficiary's supposed 
salary of less than $3.30 per hour. The officer stated: "The pastor confirmed that the job was created 
solely for the beneficiary .... If it were not for the beneficiary, the church would not have created the 
position and if the beneficiary were to leave the position, the position would not be filled." When the 
officer observed that "the beneficiary does not have a desk/workstation/locker at the church," the pastor, 

_ stated that the beneficiary "is not In the church often," spending most of his time on 
~mmunity outreach." A bulletin board showing photographs of church employees and 
their titles did not include the beneficiary's photograph. The officer also reported that, according to 
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beneficiary is \'not literate in English" and had only a basic grasp of spoken 
English. The beneficiary was not at the church during the visit, and the officer did not speak with him. 

Based on the above findings, the officer concluded that the petitioner had failed its compliance review 
verification, the petitioner having created a minimally-compensated position for the beneficiary 
apparently as a pretext for obtaining immigration benefits for him. ori April 13, 2010, the director 
advised the petitioner that the director intended to deny the petition based on the above information. 

Doubt cast on any aspect of the petitioner's pro,of may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered iIi. support of the visa petition. Matter of Ro, 19 I&N 
Dec. 582, 591 (BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Id. at 
582,591-92. 

In response, counsel condemned the director's "unfounded contentions regarding the Beneficiary's job 
post and English language skills." disputed or downplayed several of the USCIS 
officer's claims: 

In the notice, USCIS claimed that the job offered to [the beneficiary] is a new post that 
. appears to have been created specifically for him. This is not correct. The duties that 
. [the beneficiary] carries out in his post were previously performed by other individuals. 
For example, other adult males before [the beneficiary] led the after school program as 
Youth and Outreach Ministers to children and youth. Before [the beneficiary], other 
individuals similarly facilitated the weekly prayer group, worked in the community 
garden, and carried out Church missions. The Church also employed other people to 
perform light maintenance of the property. 

did not specify whether the "other individuals" who previously worked in the after 
program and weekly prayer group w~ere paid employees. If the beneficiary is the first individual 

to receive payment for such tasks, then the job (as a paid position) is indeed new. If the "other 
individuals" were paid employees, then documentary evidence of their employment ought to exist, but 
the petitioner submits no such evidence. Going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 , 
I&N Dec. 158, 165 (Commr. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Commr. 1972). 

\yith respect to "light maintenance of the property," specified that the petitioner 
"employed other people" in that capacity. The reference to "light maintenance of the property" is also 
consistent with counsel's initial claim that the beneficiary was a "Minister of Property" whose 
"employment responsibilities include both general maintenance of the premise[ s] and care of the 
facility." '-
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If the beneficiary's position consists of non-qualifying maintenance work, combined with duties 
ordinarily performed by volunteers rather than by paid employees, then that position falls outside the 
regulatory definition of a religious occupation at 8 C.F.R. § 204.S(m)(S), which requires the 
occupation to meet all of the following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or support 
such 'as janitors, maintenance workers, clerical employees, fund raisers, persons 
solely involved in the solicitation of donations, or similar positions, although limited 

. I 

administrative duties that are only incidental to religious functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

Duties typically entrusted to volunteers are not recognized as a religious occupation within the 
denomination, and maintenance work is not a qualifying religious function. 

stated that it "is also incorrect" to claim that the beneficiary "is not literate or fluent in 
] conducts all of his job duties at the Church ... in English." 

stated that the omission of the beneficiary's image from a "parish bulletin" does not 
call his employment into question. The director misquoted the USCIS officer's site inspection report, 
stating that the beneficiary's photograph was missing from a "parish bulletin," rather than the 
petitioner's "bulletin board." The petitioner submitted copies of newer church bulletins (dated late 2009 
and early 2010), which listed several church workers by name and title. Under the beneficiary's name 
appeared the title "Religious Worker Visa." Staff directories in the bulletins show telephone numbers 
for every named worker except the beneficiary, consistent with the inspecting officer's observations 
during .the site inspection. Bulletins that name church council members indicate that the beneficiary is 
in charge of "Property." 

A new affidavit, bearing the beneficiary's signature, contains the assertion that the beneficiary "can 
read, write, and speak fluently in English" and that his "position at )he church is ... riot a new position 
that was created solely for me," but he did not claim any knowledge of who filled such a position before 
his arrival in the United States. \ . 

The director denied the petition on August 3, 2010, citing credibility concerns arising from the failed 
site inspection and the beneficiary's very low pay rate. The director stated that, given that the petitioner. 

! 

already employs a youth minister and an intern who works with, the youth ministry, it is unlikely that the 
petitioner requires yet another employee handling overlapping tasks in its youth ministry. 
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On appeal, counsel asserts that the director failed to produce any documentation to show "what 
information was asked or requested of the Pastor" during the site inspection. US CIS had, on April 13, 
2010, notified the petitioner of the derogatory information that formed the basis for the denial, in 
accordance with the regulation at 8 c.F.R. § 103.2(b)(16). Nevertheless~n whom the 
burden of proof rests, under section 291 of the Act) has not substantiated _ subsequent 
claim that the inspecting USCIS officer's report contained inaccurate or fabricated information. In the 
absence of persuasive corroborating evidence, we will not presume that the inspecting USCIS officer 
maliciousl y abused her position by rfabricating derogatory information, for no apparent 'reason except to 
sabotage the petition. 

When USCIS created the regulation at 8 c.F.R. § 204.5(m)(12), stating that USCIS could not approve a 
petition with unsatisfactory compliance review results, it did so under express instructions from 
Congress. Section 2(b)(1) of the Special Immigrant Nonminister Religious Worker Program Act, Pub. 
L. No. 110-391 (Oct. 10,2008), required USCIS to "issue final regulations to eliminate or reduce fraud 
related to the granting of special immigrant status" to religious workers. It woul,d obviously thwart 
congressional intent if a petitioner could overcome a failed compliance review simply by disputing it. 

The only evidence the petitioner has offered in rebuttal to the inspecting officer's finding regarding the 
beneficiary's English fluency and literacy is a typed affidavit signed by the beneficiary. If the 
beneficiary's fluency and literacy in English are in dispute, then the affidavit has negligible evidentiary 
weight. To accept the affidavit on its face, 'we would have to presume the very claim in dispute, wlJich 
.is that the beneficiary understood the words in the affidavit. It is conceivable that the beneficiary is 
fluent in English, and that some other explanation exists for the USCIS officer's 
claim that that, while the beneficiary spoke basic English, he was not literate 
in English. . . may have difficulty in speaking to parishioners/persons in the community by 
phone," but the record contains no persuasive evidence to that effect. 

-
It is true that the USCIS officer did not speak to the beneficiary, because the beneficiary was not at the 
petitioning church at the time of the site inspection. It is equally true, howev.er, that USCIS, not the 
petitioner, has the discretion to determine the necessary extent of compliance review and site inspection. 

Counsel repeats assertion that "other individuals" performe9 the beneficiary's duties 
before the beneficiary's arrival, but, I counsel fails to establish that these duties ever 
amounted to apaid occupation, let alone a full-time job, before the beneficiary's arrival. Counsel states: 
"Petitioner has filed more than enough documents that reveal the inaccuracy of the Service's claim" 
"that the proffered job was created solely for Beneficiary." Counsel, however, does not identify even 
one of these "documents." I 

The director, in the denial notice, cited the beneficiary's very low salary as one reason to doubt the 
claim that the beneficiary's position is full-time. Counsel does not address this issue on appeal. 

The petitioner has not overcome the credibility issues arising not only from the site inspection, but also 
from other factors such as the beneficiary's low salary and inconsistent descriptions of his duties. These 
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various factors raise the possibility that the beneficiary is essentially a part-time groundskeeper and 
maintenance worker who volunteers with youth groups on some afternoons and evenings. 

The second and final issue concerns the beneficiary's past employment experience. Pursuant to 
Matter of Ho at 591, we must the petitioner's overall credibility into account when considering the 
available evidence. 

The beneficiary entered the United States as an R -1 nonimmigrant religious worker on September 
13, 2007, meaning that the beneficiary spent about 11. months of the quaMying period outside the 
United States. The petitioner's initial submission in October 2008 predated the new regulations. 
The revised regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary 
has been working as a minister or in a qualifying religious occupation or vocation, either abroad or 
in lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The USCIS regulation at 8 C.F.R. § 204.5(m)(11) 
reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 

(ii) Received non-~alaried compensation, the petitioner must submit IRS . 
documentation of the 'non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United. States during such two years, the 
petitioner must submit comparable evidence of the r~ligious work. 

The director, in the February 2009 notice, instructed the petitioner to submit the newly-required 
documentation of the beneficiary's work experience, including "evidence that shows monetary 
payment." In response, the petitioner submitted letters from pastors in Togo. In a translated letter dated 
November 20, 2006, pastor and founder of 
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stated that the beneficiary "serves as Pastor in my Church." The beneficiary stated in an affidavit that 
he worked at that church from February 2004 to September 2007. The petitioner submitted no evidence 
of compensation at all, much less evidence comparable to IRS documentation, to establish the 
beneficiary's continuous employment in Togo. 

of Ministry International Disciples of Jesus referred to the beneficiary as a "Pastor" 
-' 

who "has so much helped us in [our] work." The letter contains no specific reference to employment, 
and the beneficiary, in his own statements, does not claim that ministry as a past employer. 

Uncertified copies of the beneficiary'S income tax returns indicate that the beneficiary reported wages 
of $1,250 in 2007 and $6,000 in 2008, amounts consistent with the pay receipts showing $250 paid 
twice per month. Both tax returns show the beneficiary'S occupation as "after school." The petitioner 
submitte<!oacopy of an IRS Form 1099-MISC Miscellaneous Income statement for 2008, showing that 
the Redeemer Center for Life (affiliated with the petitioner) paid the beneficiary $800 in "Nonemployee 
compensation." The beneficiary's 2008 tax return indicates that he earned this sum ~or "snow 
plowing," consistent with the first description of the beneficiary as primarily a maintenance worker. 

One could argue that snow plowing was not part of the beneficiary's usual puties, and that is why he 
received additional compensation for that work outside of his usual salary. This argument, however, 
must also presume a disqualifying circumstance for the beneficiary. Under 8 c.F.R. § 214.1(e) a 
nonimmigrant may engage only in such employment as has been authorized. Any unauthorized 
.employment by a nonimmigrant constitutes a failure to maintain status. If the beneficiary accepted 
$800 to remove snow from an entity affiliated with the petitioner (but not the petitioner itself), and this 
work fell outside of his normal salaried duties, then this action amounted to unauthorized employment 
and a failure to maintain status. The regulations at 8 C.F.R. §§ 204.5(m)(4) and (11) require the 
beneficiary's prior employment to have been lawful and authorized. If the beneficiary placed himself 
out of status by the means described, then the petitioner cannot satisfy those regulatory requirements. 

The director denied the petition, quoting in full the regulations at 8 c.F.R. §§ 204.5(m)(4) and (11) and 
stating that the petitioner did not establish the beneficiary's continuous qualifying past employment. 
Counsel,on appeal, concentrates on disputing the site inspection report and repeatedly asserts that the 
petitioner'S evidence is sufficient, without enumerating that evidence or explaining how it fulfills the 
requirements of the relevant regulations. ,. 

A single letter from a pastor in Togo is not. comparable to IRS documentation of continuous 
employment. Even the evidence from the United States falls short of that requirement, as the petitioner 
submitted neither IRS-certified income tax returns nor IRS Forms W-2 to show that the petitioner 
reported the beneficiary'S $500 monthly salary to the IRS. We will affirm the director's finding that the 
petitioner has not adequately documented the beneficiary's prior employment. 

i 
Review of the record shows additional issues of concern. The AAO may identify additional grounds 
for denial beyond what the. Service Center identified in the initial decision. See Spencer Enterprises, 
Inc. v. United States, 229 F. SUpp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 



Page 10 

2003); see also Solfane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts 
appellate review on a de novo basis). 

The USCIS regulation at 8 C.F.R. § 204.5(m)(4)(iii) the alien must have been a member of the 
petitioner's denomination throughout the two years of .qualifying employment. This regulation 
echoes the statutory requirement at section 101(a)(27)(C)(i) of the Act. The regulation at 8 C.F.R. 
§ 204.5(m)(5) defines a religious denomination as a religious group or community of believers that 
is governed or administered under a common type of ecclesiastical government and includes one or 
more of the following: . 

(A) A recognized common creed or statement of faith shared among "the 
denomination's members; 

(B) A common form of worship; 

(C) A common formal code of doctrine and discipline; 

(D) Common religious services and ceremonies; 

(E) Common established places of religious worship or religious congregations; or 

(F) Comparable indicia of a bona fide religious denomination. 

In this instance, the petitioner's religious denomination is 
I 

Because this organization is, as the name implies, specific to the United States, the petitioner must show 
that the beneficiary, prior to his 2007 arrival into the United States, belonged to a religious 
denomination with some kind of demonstrable affiliation to the petitioner's denomination. 

In a March 10, 2009 affidavit, . "Our church is affiliated with [the beneficiary's] 
prior work in Togo through our West African community members." The presence of West Africans in 
the petitioner's congregation does not establish a denominational affiliation between the petitioner and 
the beneficiary's former employers in Togo. Nothing in the record establishes that the beneficiary's 
former church(es) in Togo belong to any Lutheran denomination affiliated with the 

acknowledged that the beneficiary's previous "work was not formalized under the 
Lutheran Ch}lrch denomiriation," but claimed that "it shared the same mandates and purposes." The 
petitioner submitted no evidence to support this assertion. 

The record contains no evidence that the beneficiary belonged to the petitioner's denomination, or to . 
any comparable Lutheran denomination, throughout the entire two-year qualifying period. This 
amounts to an additional, independent ground for denial of the petition. 
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Finally, there is the issue of the beneficiary's intended compensation. The USCIS regulation at 8 C.F.R. 
§ 204.S(m)(1O) reads: 

Evidence relating to' compensation. Initial evidence must include verifiable evidence 
of how the petitioner intends to compensate the alien. Such compensation may 
include salaried ot non-salaried compensation. This evidence may include past 
evidence of compensation for similar positions; budgets showing monies set aside for 
salaries, leases, etc.; verifiable documentation that room and board will be provided; 
or other evidence acceptable to USCIS. If IRS documentation, such as IRS Form 
W-2 or certified tax returns, is available, it must be provided. If IRS documentation 
is not available, an explanation for its absence must be provided, along with 
comparable, verifiable documentation. 

We have already discussed the beneficiary's $6,000 annual salary. We do not dispute the petitioner's 
ability to pay that salary. Counsel, however, has also stated: "In addition to the monetary compensation, 
[the beneficiary] receives assistance through housing and food services provided while serving the 

, [petitioner's] conUnunity." The petitioner has not elab~rated or provided verifiable evidence that it 
provides, or will provide, the beneficiary's food or housing. The petitioner has not shown who owns or 
leases the property on Newton A venue, Minneapolis, Minnesota, where the beneficiary resides. 

We note that support provided directly by individual church members, rather than from assets 
controlled by the church, is not compensation from the petitioner. Any support that is contingent on a 
single parishioner or family in the congregation would end if the provider of that support left the area or 

l 

was otherwise either unable or unwilling to continue to provide that support. 

The regulation at 8 C.F.R. § 204.S(m)(7)(xii) requires the prospective employer to attest that it has the 
ability and intention to compensate the alien at a level at which the alien and accompanying family 
members will not become public charges. The petitioner's attestation mentions no compensation 
beyond $6,000 per year, which does not appear to be sufficient to support the beneficiary, even adding 

"> 

the $800 in unexplained nonemployee compensation from an affiliated entity. The record does not 
document or identify the source of the beneficiary's food and housing, and therefore the petitioner has 
not prov.ided sufficient information or evidence regarding the beneficiary's intended compensation. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 191 of the Act, 8 U.s.c. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


