
VUBuc cOPy 

FILE: 

IN RE: Petitioner: 
Beneficiary: 

u.s. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

CALIFORNIA SERVICE CENTER Date: JAN 04 2011 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 203(b)(4) of 
the Immigration and Nationality Act (the Act), 8 U,S,c' § I I 53(b)(4), as described at Section 
I 01 (a)(27)(C) of the Act, 8 U,s.c, § IIOI(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 
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submitted to the office that originally decided your case by filing a Fonn I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § \03.5(a)(I)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

erry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 



Page 2 

DISCUSSION: The Director, Califomia Service Center, denied the employment-based immigrant 
visa petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). 
The AAO subsequently remanded the petition to the director for a new decision based on revised 
regulations. The director again denied the petition and certified the decision to the AAO. The AAO 
will affirm the director's decision. 

The petitioner is a mosque of the Shia Muslim denomination. It seeks to classifY the beneficiary as a 
special immigrant religious worker pursuant to section 203(b)( 4) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § IIS3(b)(4), to perform services as a minister. The director determined that the 
petitioner had not established that the beneficiary had the required two years of continuous, qualifYing 
work experience immediately preceding the filing date of the petition. In addition, the director 
determined that the petitioner had not established that it had made a qualifYing job offer to the 
beneficiary. 

In response to the certified decision, the petitioner submits a brief from counsel and various supporting 
documents. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section IOI(a)(27)(C) of the Act, 8 U.S.C. § 110l(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30,2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section SOI(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 



The petitioner filed the Form 1-360 petition on June 1,2007. Part 10 of the Form 1-360 pertains to the 
person who prepared the form on behalf '. This part of the form originally showed the 
name, address, and signature of attorney of San Jose, California, along with the date 
"04/24/2007." This information has been correction fluid, but remains legible on close 

,curnent. Over the dried correction fluid appear the name, signature and address of 
San Francisco, California, and the handwritten date "5/30107." It is not clear 

claim to have prepared a petition form when another attorney prepared that 
petltJon'~r signed it, more than a month earlier. 

On Part 3 of the Form 1-360, asked to specifY the beneficiary's current nonimmigrant status and the 
expiration date of that status, the petitioner indicated that the beneficiary's R-I nonimmigrant religious 
worker status expired on January 1,2007, five months before the petition's filing date. Asked whether 
the beneficiary had worked in the United States without authorization, the petitioner answered "yes" 
and stated that the beneficiary had continued working after his R-l nonimmigrant status had expired. 

The director initially denied the petition on November 26,2007. In the denial notice, the director relied 
upon evidence that the petitioner submitted in support of both the present petition and an earlier petition 
(receipt number WAC 05 13452734). The petitioner filed the earlier petition on April 11,2005. The 
AAO affirmed the certified denial of that petition on November 15, 2007. 

In the 2007 denial notice, the director quoted the then-current U.S. Citizenship and Immigration 
Services (USerS) regulation at 8 C.F.R. § 204.5(m)(l), which required that the beneficiary "must have 
been performing [qualifYing religious work] continously ... for at least the two year period 
immediately preceding the filing of the petition." 

The petitioner appealed the director's decision. While the appeal was pending, USCIS published 
revised regulations for special immigrant religious worker petitions, with the instruction that these 
regulations apply to all petitions pending on the regulations' publication date. See 73 Fed. Reg. 72276, 
72285 (Nov. 26, 2008). 

The AAO remanded the petition to the director on December 16, 2008, with instructions to request any 
newly-required evidence and issue a new decision under the revised regulations. On April 22, 2010, the 
director instructed the petitioner to submit an employer attestation, newly required under the regulation 
at 8 C.F.R. § 204.5(m)(7). The petitioner, at that time, submitted the required attestation along with 
supporting documentation including tax and payroll materials. Internal Revenue Service transcripts 
show that the beneficiary reported income of $24,000 in 2005, $29,000 in 2006 and $15,000 in 2007. 
The petitioner explained that the beneficiary "stopped working for [the petitioner] at the end of June 
2007 because he lacked work authorization," so the tax documents show only a half a year's 
compensation for 2007. 

The director, in the certified denial notice, quoted the old version of the USCIS regulation at 8 C.F.R. 
§ 204.5(m)(l), which required that the beneficiary "must have been performing [qualifying religious 
work] continously ... for at least the two year period immediately preceding the filing of the petition." 
The new regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary has 
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been working as a minister or in a qualifYing religious occupation or vocation, either abroad or in lawful 
immigration status in the United States, continuously for at least the two-year period immediately 
preceding the filing of the petition. 

The director's second, certified denial notice, from November 10,2010, is virtually identical to the first 
denial notice from 2007. The 2010 decision contains no discussion of the new regulations, or of 
anything the petitioner submitted after 2007. Nevertheless, the director's reuse of language from an 
older decision does not automatically invalidate the new decision. 

We further note that the two-year period immediately prior to the June 1, 2007 filing date spanned 
from June 1,2005 to May 31, 2007. Much of the director's discussion, however, centered on 
employment evidence from 2005 and earlier, originally submitted in support of the petitioner's first 
petition. The director gave particular emphasis to contradictory claims regarding the amount and 
manner of payment for the beneficiary's housing expenses. The petitioner claimed, at various times, 
to have contributed $1,200, $1,715 and $1,750 to the beneficiary's monthly housing costs 

The petitioner filed the two petitions more than two years apart, and therefore there is no overlap 
between the two-year qualifying periods for the two petitions. Counsel observes as much in the brief 
submitted in response to the certified decision, stating that the "rehashing of the evidentiary gaps of 
the first petition ... is not relevant to the instant petition." By citing these early discrepancies, 
however, the director's evident intention was to cast doubt on the petitioner's overall credibility. 
Doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Id at 
582,591-92. 

In terms of evidence that dates from the 2005-2007 qualifying period, the director acknowledged the 
petitioner's submission of copies of salary, rent and insurance checks, but the director found that this 
evidence was fragmentary because several checks from 2005 and 2007 (but not 2006) are missing. 
The director found, therefore, that the petitioner had not credibly established the beneficiary's 
required past experience. These same credibility questions led the director to question whether the 
petitioner had extended a legitimate offer of employment to the beneficiary. 

We note that some of the director's credibility concerns arose from evident overpayment, rather than 
underpayment, of the beneficiary's compensation. The director stated: 

The checks provided match the amount for rent and insurance reported by the 
[petitioner's] treasurer. However, the other checks written directly to [the 
beneficiary] during 2006 for his salary add up to $30,549.09 not $29,000 as reported. 
The amount of [the beneficiary's] monthly salary was not consistent during 2006. 
[The beneficiary's] total compensation during 2006 based on the check copies 
provided was $59,623.09 not $58,079 as reported. 
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The beneficiary's overpayment, by a few percent, demonstrates inaccuracy on the petitioner's part but 
does not suggest a gap in the beneficiary's claimed employment. 

In response to the certified denial notice, counsel contends that the petitioner has timely responded to 
the director's requests for evidence, and that the alleged inconsistencies in the record disappear upon 
closer examination. For instance, counsel claims that the director mistakenly included a reimbursement 
check paid to the beneficiary among the beneficiary's salary checks, leading to an inflated total figure 
for 2006. 

Counsel's arguments are not without merit, but a major issue remains. The new USCIS regulation at 
8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary has been working as a 
minister or in a qualifYing religious occupation or vocation, either abroad or in lawful immigration 
status in the United States, continuously for at least the two-year period immediately preceding the 
filing of the petition. The new regulation at 8 C.F.R. § 204.5(m)(11) requires that the beneficiary's 
qualifYing prior experience, if acquired in the United States, must have been authorized under United 
States immigration law. 

We acknowledge that the Federal Register passage cited above directed USCIS to request newly 
required evidence, and that the director's 2010 request for evidence did not address the issue of the 
beneficiary's lawful status (or lack thereof). Nevertheless, as we shall show, the issue here is not one of 
a lack of newly required evidence, but rather a facially disqualifYing circumstance. 

As we have noted above, the petitioner admitted on Form 1-360 that the beneficiary worked without 
employment authorization during the final months of the qualifYing period in the first half of 2007. The 
petitioner repeated this assertion on its 2010 employer attestation. The beneficiary's unauthorized 
employment in early 2007 is, on its face, a disqualifYing factor that the petitioner cannot now dispute 
without contradicting its own repeated prior claims. 

The petitioner has acknowledged, on more than one occasion, that the beneficiary worked without 
authorization during the two-year qualifYing period. Under the regulations now in effect at 8 C.F.R. 
§§ 204.5(m)(4) and (11), we must find that the beneficiary's admittedly unlawful employment cannot 
qualifY him for the classification sought in the present petition. We therefore affirm the director's core 
finding that the petitioner has not shown the beneficiary to possess the necessary experience, as the 
regulations define that experience. 

With respect to the ancillary finding regarding the credibility of the job offer, we agree with counsel that 
many of the credibility issues appear to have arisen from perceived rather than actual discrepancies in 
the petitioner's documentation, and that closer examination of the record resolves these perceived 
discrepancies. Nevertheless, the beneficiary's admittedly unlawful employment in early 2007 is an 
insurmountable obstacle to approval of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden, and has in fact acknowledged a facially 
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disqualifying fact that does not permit approval of the petition. Accordingly, the AAO will affirm 
the director's decision to deny the petition. 

ORDER: The director's decision of November 10, 2010 is affirmed. The petition is denied. 


