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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 
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Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is of the Southern Baptist denomination. It seeks to classifY the 
beneficiary as a special immigrant religious worker pursuant to section 203(b)( 4) of the Immigration 
and Nationality Act (the Act), 8 U.S.c. § I I 53(b)(4), to perform services as the 

.1II! •• ~IIi ••• I!II." a "mission church" founded by and operating within the petitioning 
church. I The director determined that the petitioner had not established that had the required two years 
of continuous, qualifYing work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submitted arguments from counsel, a letter from a church official, and 
photocopied pages from the beneficiary's passport. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 50 I (c )(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

I The record shows different variations on the name of the mission church, such 
For consistency, we will use the name 
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The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. 

The USCIS regulation at 8 C.F.R. § 204. 5 (m)(lI) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petItIOner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 petition on August 28, 2008. The petitioner listed the beneficiary's 
"Current Nonimmigrant Status" as "H-lB," but left blank the spaces for the beneficiary's date of arrival 
in the United States and the expiration date of his nonimmigrant status. 

Dr. Jerry 1. Dunn, the petitioner's senior pastor, stated that the beneficiary "has served [the petitioner] 
faithfully since July 1,2007." In a second, longer letter, he stated that the beneficiary 

formerly served as 
from December, 2000 to March, 2003. He served as a full time 

until he accepted the call to become a 
pastor of our mission church in July 2007. He has been working as the senior pastor of 
our mission church until the present time except a brief period of February 11, 2008 to 
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July I, 2008; during which time he returned to Korea to obtain [an] HIB visa in order to 
continue to work as the Senior Pastor of our mission church. 

planting facilitator 
had served as 

The petitioner's initial submission contained no first-hand documentation to show exactly when the 
beneficiary stopped working for the and began working 
for the petitioner. The record shows that the beneficiary held R-I nonimmigrant religious worker status, 
permitting him to work fo~, valid from July 15,2005 to July 15, 2007. IRS Form W-2 Wage 
and Tax Statements show that _paid the beneficiary $7,500 (plus $5,000 housing allowance) in 
2005, $18,000 (plus $12,000 housing allowance) in 2006 and $9,600 (plus $7,000 housing allowance) 
in 2007. Assuming that the beneficiary's 2007 salary was comparable to his 2006 salary, these figures 
indicate that he worked fo~ for a little more than half of 2007. Similarly, the $12,000 housing 
allowance ~or 2006 implies a rate of $1,000 per month, which would mean the beneficiary 
worked for_ from August 2005 to July 2007. These dates would be consistent with the July 
2007 expiration of the beneficiary's R -I nonimmigrant status. 

IRS Form 1099-MISC Miscellaneous Income statements indicate that _ paid the beneficiary 
$9,000 in 2007. An : pay receipt for the month of July 2008 shows a $1,600 salary for the month, 
with a year-to-date total of$I,600, indicating that _ did not pay the beneficiary in 2008 before July 
of that year. The initial submission contained no evidence that any employer compensated the 
beneficiary in the first half of2008. 

On April I, 2009, the director instructed the petitioner to "submit documentation to establish the 
beneficiary['s] ... full time continuous employment" during the qualifYing period. In response, counsel 
repeated the petitioner's claim that the beneficiary worked for the petitioning church "except for a brief 
period of February 11,2008 to July 1, 2008 during which time he returned to Korea to obtain a[n] HIB 
visa." An IRS Form W-2 showed $18,500 paid to the beneficiary in 2008. Under "Employer's name," 
the Form W-2 showed the petitioner's name followed by 

The petitioner submitted copies of the beneficiary'S pay receipts from October 2008 through February 
2009. The year-to-date amounts on these receipts started over on the January 2009 receipt, which 
shows that the year-to-date amounts reflect calendar years rather than a fiscal year with a starting date 
other than January I. This reinforces the conclusion that the beneficiary received no compensation at 
all in the first half of2008, even before he left the United States in February of that year. 

The director denied the petition on June 25, 2009. Noting the gap of several months in the beneficiary'S 
employment evidence, the director found that the petitioner failed to show the beneficiary's continuous 
employment throughout the two-year qualifYing period. The director noted that the beneficiary's prior 
employ~ had filed its own Form 1-360 petition on the beneficiary's behalf, but had withdrawn 
that petition on January 29, 2008. 
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On appeal, counsel states: "When a pastor has been working for the past 6 years and takes about 29 
days off to go to his country to get a visa, which will authorize him to continue his work as a pastor, 29 
days should not be regarded as a break in his ministry." There is little point to debating the merits of 
this argument until and unless the petitioner shows that the interruption was only 29 days long. 

_, in a new affi_peal, claims "there was not a break in his ministry from February II, 
2008 to July 1,2008." notes that, while he previously stated that the beneficiary worked for 
the petitioner "except for a brief period of February 11,2008 to July I, 2008," he did not state that this 
whole period was a "break in [the beneficiary's] ministry." The petitioner submits a partial photocopy 
of the beneficiary's passport, including an entry stamp showing that the beneficiary arrived in South 
Korea on May 31, 2008. Because the petitioner submitted only a partial copy of the document, the 
record does not show when the beneficiary left the United States. 

Regarding the earlier reference to February 11, 2008,_ states that _ withdrawal of its 
petition on the beneficiary's behalf led to the denial of a Form 1-485 adjustment application that the 
beneficiary had filed. At that point, the beneficiary's employment authorization (which was contingent 
on the pending Form 1-485) ended. speculates as to_ motives for withdrawing the 
earlier petition. Whether these "ill feelings" existed is irrelevant for our purposes. Special immigrant 
religious worker status is contingent upon a specific job offer from a specific employer, ~ 
_ceased to employ the beneficiary, the justification for_ petition disappeared._ 
certainly had no obligation to continue to pursue its now-moot petition for the beneficiary's sake. Even 
if the petitioner had submitted any evidence that _ acted out of baseless malice toward the 
beneficiary (which the petitioner has not done), we would have no basis to retroactively grant the 
beneficiary employment authorization for the period after the petition's withdrawal. 

_admits that the petitioner did not pay the beneficiary between February 11 and July I, 2008, 
because "our church could not officially employ[] him," but claims that the beneficiary "worked for our 
mission church without any compensation voluntarily." The petitioner submits no contemporaneous, 
first-hand evidence to show that the beneficiary was, in fact, actively working at the petitioning church 
in early 2008, but such evidence would not establish the beneficiary's eligibility even ifit existed. 

The regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary worked "in 
lawful immigration status in the United States." The petitioner has not shown or claimed that the 
beneficiary held any lawful immigration status in early 2008, after the denial of his adjustment 
application but before he traveled abroad to receive his H-IB visa. 

Likewise, the regulation at 8 C.F.R. § 204.5(m)(11) requires that the beneficiary's "[q]ualifYing prior 
experience ... must have been authorized under United States immigration law." If USCIS has not 
authorized an alien to work for a given employer, then the employer cannot avoid this requirement 
simply by ceasing to compensate the alien. There exists no provision in statute or regulation that 
permits an alien to remain in the United States and continue working for a religious organization 
without pay after that alien's legal basis for living and working in the United States has ended. 
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The subclauses of 8 C.F.R. § 204.5(m)(11) do not give blanket recognition to unpaid or volunteer work. 
Rather, the regulation at 8 C.F.R. § 204.5(m)(1l)(iii) limits consideration for self-supporting aliens. 
More details about qualifying self-support appear in the regulation at 8 C.F.R. § 214.2(r)(11)(ii) and its 
subclauses. The regulation at 8 C.F.R. § 214.2(r)(11)(ii)(A) requires the employer to show that the 
alien's position is part of an established program for temporary, uncompensated missionary work, 
which is part of a broader international program of missionary work sponsored by the denomination. 
The petitioner has not claimed or shown that the beneficiary's past work fits that description. 

The record shows at least a six-month lapse in the beneficiary'S compensated employment, and in his 
authorization to accept such employment, during the two-year qualifying period. We therefore agree 
with the director's fmding that the petitioner has not shown that the beneficiary meets the two-year 
continuous employment requirement. 

Review of the record reveals another deficiency in the record. The AAO may identify additional 
grounds for denial beyond what the Service Center identified in the initial decision. See Spencer 
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 FJd 683 
(9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO 
conducts appellate review on a de novo basis). 

The regulation at 8 C.F.R. § 204.5(m)(7) requires the intending employer to complete a detailed 
attestation containing information about the employer, the beneficiary, and the job offer. The record 
does not contain this required employer attestation. We note that the attestation requirement did not 
exist when the petitioner filed the petition, but subsequent revisions in the regulations applied 
retroactively to all petitions pending on the regulations' publication date. See 73 Fed. Reg. 72276, 
72285 (Nov. 26, 2008). 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


