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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (MO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a church of the Ethiopian Orthodox Tewahedo denomination. It seeks to classify the 
beneficiary as a special immigrant religious worker pursuant to section 203(b)( 4) of the Immigration 
and Nationality Act (the Act), 8 U.s.c. § I I 53(b)(4), to perform services as a deacon. The director 
determined that the petitioner had not established that the beneficiary had the required two years of 
continuous, qualifying work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits statements from a church official, a witness letter, and other materials. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section IOI(a)(27)(C) of the Act, 8 U.S.c. § 1100(a)(27)(C), which pe11ains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religions 
organization in the United States: 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(Ill) before September 30,2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501 (c)( 3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation: and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USerS) regulation at 8 C.F.R. § 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
USCIS regulation at 8 C.F.R. § 204.5(m)(lI) reads: 
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Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14. 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 petition on April 6, 2009. On the petition form, the petitioner 
indicated that the beneficiary last entered the United States on November 30, 2008, and that the 
beneficiary's current nonimmigrant status was that of a B-2 nonimmigrant visitor for pleasure. Asked 
whether the beneficiary had ever worked in the United States without authorization, the petitioner 
answered "No." The USCIS regulation at 8 C.F.R. § 214.2(e) states that a B-2 nonimmigrant visitor 
may not engage in any employment. 

In a letter accompanying the petition, secretary general of the 
in the Western Hemisphere, stated that the beneficiary "has 

volunteered at the [petitioning church I since he arrived in 2008," providing "religious services for free." 
The petitioner did not submit any evidence regarding the beneficiary's past experience as a deacon or in 
any other religious capacity. The petitioner's initial submission consisted of the Form 1-360; the letter 
quoted above; and copies of various documents relating to the beneficiary, such as his birth certificate, 
marriage certificate, and certificate of ordination. Proof of ordination is not proof of continuous 
employment after ordination. 

We note that, while the pre-printed portions of the certificate of ordination are in both Amharic and 
English, the handwritten p0l1ions (specific to the person ordained) are only in Amharic. The petitioner 
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did not submit a certified English translation as required by the regulation at 8 c.F.R. § I03.2(b)(3). 
Therefore, the untranslated certificate has negligible weight as evidence in this proceeding. 

On June 18, 2009, the director denied the petition, stating that, as a B-2 nonimmigrant, the beneficiary 
had "no authorization ... to engage in employment in the United States," and therefore any work the 
beneficiary performed his nonimmigrant status. On the F0n11 
1-290B Notice of Appeal, states that the beneficiary "has perfon11ed all 
the sacraments" since his ordination and "never ceased perfonning these religious services until the 
present. As soon as he alTived in the USA, he performed these services as a volunteer. ... He did not 
violate immigration law." In a separate letter, the same official asserts that the beneficiary "has been an 
Employee of the Ethiopian Orthodox Tewahedo church in Ethiopia since 1992 up to 2008." 

The petitioner submits a translated letter from 'Teacher of the 
Monastery," indicating that the beneficiary "has served with the rank [sic] since 1992 up to 
2008." The petitioner submitted no first-hand documentary evidence at all to show the beneficiary's 
claimed employment in Ethiopia; the petitioner has not even identified the specific church(es) where the 
beneficiary is said to have worked. It cannot suffice for the petitioner simply to assert that the 
beneficiary has a long employment history abroad. The regulation at 8 C.F.R. § 204.5(m)( 11) and its 
subclauses (quoted earlier in this decision) identify the required evidence. Similarly, with regard to the 
beneficiary's claimed work in the United States, we have only the petitioner's unsupported, after-the
fact claim that the beneficiary has worked for the petitioner as a volunteer since late 2008. Because the 
petitioner has not submitted any direct evidence of the beneficiary's past employment, the petitioner has 
not met its burden of proof in this regard. 

We note that the beneficiary's birth date is September 12, 1982. If the beneficiary has been a deacon 
"since 1992," as more than one witness has claimed, then he was only nine or ten years old when he 
achieved that title. If this date is accurate, it casts serious doubt on the proposition that the diaconate 
is typically a paid position within the petitioner's denomination. If the date is not accurate. then 
multiple witnesses have provided incorrect information. Because the photocopied certificate of 
ordination in the record includes no translation, that document sheds no I ight on this issue. Doubt 
cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). 

Even if the petitioner had shown that the beneficiary worked for the petitioner as claimed, the 
petitioner must also show that the beneficiary's work did not violate immigration law. Concerning 
the petitioner's claim that the beneficiary worked for the petitioner without compensation, any form 
of compensation, including room and board, would violate the beneficiary's status just as surely as 
payment of a salary would have. The Board of Immigration Appeals ruled that an alien who 
"receives compensation in return for his efforts on behalf of the Church" is "employed" for 
immigration purposes, evcn if that compensation takes the form of material support rather than a 
cash wage. See Mutter of Hull, 18 I&N Dec. 203, 205 (BIA 1982). 
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If the beneficiary truly received no compensation at all from the church, then under the regulation at 
8 C.F.R. ~ 204.5(m)(I1 )(iii), the petitioner would have to establish how the beneficiary supported 
himself. The petitioner has provided no information at all in this regard. 

The petitioner submits a copy of a "fonn" letter from USCIS, advising the beneficiary that he "may be 
eligible for benefits under Ruiz-Diaz v. United States, No. C07-1881RSL (W.O. Wash. June II. 2009)." 
The letter advised: "Any person who has a Form 1-360 religious worker petition pending with USC IS 
as of June 11,2009, will have any period of unlawful presence that began accruing as of the date of 
filing of the 1-360 tolled until September 9, 2009. In addition, any period of unauthorized 
employment that occurred after filing of the 1-350 will be tolled until September 9, 2009" 
(emphasis in original). We note that the Ninth Circuit Court of Appeals has overturned that decision. 
RlIiz-Diaz v. USA, No. 09-35734 (9th Cir. Aug. 20, 2010). Nevertheless, we will consider the 
beneficiary's position with respect to the lower court's decision. 

The petitioner has not shown that the beneficiary qualifies for the retroactive relief described In 

RlIiz-Diaz. We quote, here, the relevant paragraph of the Court's decision: 

For purposes of 8 U.S.c. ~ 1255(c) and § 1182(a)(9)(8), if a beneficiary of a petition 
for special immigrant visa (Form 1-360) submits or has submitted an adjustment of 
status application (Form 1-485) or employment authorization application (Form 1-
765) in accordance with the preceding paragraphs, no period of time from the earlier 
of (a) the date the 1-360 petition was filed on behalf of the individual or (b) November 
21, 2007, through the date on which the United States Citizenship and Immigration 
Services ("CIS") issues a final administrative decision denying the application(s) 
shall be counted as a period of time in which the applicant failed to maintain 
continuous lawful status, accrued unlawful presence, or engaged in unauthorized 
employment. 

Ruiz-Diaz v. United States at 2. The above language waives a finding of unlawful employment 
"Iflor purposes of 8 U.S.c. § 1255(c) and § 1182(a)(9)(8)." The former statutory passage relates to 
adjustment of status; the latter passage relates to unlawful presence in the context of inadmissibility. 
The Ruiz-Diaz ruling docs not require USCIS to approve any special immigrant religious worker 
petitions filed under 8 U.s.c. ~ 1153(b)(4), or to overlook any unlawful, non-qualifying employment 
that the beneficiary engaged in prior to the filing of such a petition. We note that the regulations at 8 
C.F.R. § 204.5(m)(4) and (11), requiring lawful prior employment, were already in effect when the 
Court rendered the above decision. The court did not waive or limit those regulatory provisions. 

Even then, there is no evidence that the beneficiary ever took the necessary steps to qualify for RlIi::
Diaz relief. The petitioner noted that, according to the USCIS letter, "we have until Sept. 9, 2009 to 
submit 1-485 so that 'any period of unlawful presence or unauthorized employment Iwill bel tolled.'" 
The petitioner, however, did not claim that the beneficiary had actually filed Fonn 1-485. and USCIS 
records do not reflect any such filing by the beneficiary. Therefore, even if the Ruiz-Diaz decision 
waived unauthorized employment for purposes of the petition (which it does not do), there is no 
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evidence that the beneficiary took the steps necessary to qualify for Ruiz-Diaz relief by filing Form 
1-485 on or before September 9,2009. 

For the above reasons, we agree with the director's finding that the petitioner has not submitted 
evidence of the beneficiary's required experience during the two year period immediately preceding the 
filing of the petition. We will, therefore, dismiss the appeal. 

Review of the record shows additional grounds for denial. The AAO may identify additional 
grounds for denial beyond what the Service Center identified in the initial decision. See Spencer 
Enterprises. Inc, v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aif'd, 345 F.3d 683 
(9th Cir. 2003); see a/so So/tane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO 
conducts appellate review on a de novo basis). 

When the intending employer is a church, the USCIS regulation at 8 C.F.R. § 204.5(m)(8) requires 
the petitioner to submit either (i) a currently valid determination letter from the IRS establishing that 
the organization is a tax-exempt organization; or (ii) for a religious organization that is recognized 
as tax-exempt under a group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt. The petitioner in this instance has not submitted any IRS 
determination letter to establish its tax-exempt status, either on its own or under a group exemption. 

Also, the regulation at 8 C.F.R. § 204.5(m)( 10) reads: 

Evidence relating to compensation. Initial evidence must include verifiable evidence of 
how the petitioner intends to compensate the alien. Such compensation may include 
salaried or non-salaried compensation. This evidence may include past evidence of 
compensation for similar positions; budgets showing monies set aside for salaries, 
leases, etc.; verifiable documentation that room and board will be provided; or other 
evidence acceptable to uscrs. If IRS documentation, such as IRS Form W-2 or 
certified tax returns, is available, it must be provided. If IRS documentation is not 
available, an explanation for its absence must be provided, along with comparable, 
verifiable documentation. 

The petitioner claims that it intends to pay the beneficiary $16,500 per year plus "free room and board 
for him and his wife." The record, however, contains no financial documentation, from the IRS or 
otherwise, to substantiate the petitioner's intent to compensate the beneficiary in this way. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 USc. § 136 I. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


