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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition and it is now before the Administrative Appeals Office (AAO) on appeal. The decision 
of the director will be withdrawn and the petition will be remanded for further action and 
consideration. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as education missionary. The director determined that the 
petitioner had not responded to the Notice of Intent to Deny (NOID) issued on October 28,2008. 

Counsel states on appeal that the petition was denied in error as the petitioner responded to the 
director's NOID. The petitioner submits additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The regulation at 8 C.F.R. § 103.2(b)(8)(iii) provides: 

If all required initial evidence has been submitted but the evidence submitted does 
not establish eligibility, USCIS may: deny the application or petition for 
ineligibility; request more information or evidence from the applicant or 



Page 3 

petitioner, to be submitted within a specified period of time as determined by 
USCIS; or notify the applicant or petitioner of its intent to deny the application or 
petition and the basis for the proposed denial, and require that the applicant or 
petitioner submit a response within a specified period of time as determined by 
USCIS. 

Additionally, the regulation at 8 C.F.R. § 103.2(b)(8)(iv) provides that no additional time to 
respond to a NOID may be granted. 

On October 24, 2008, the director notified the petitioner that she intended to deny the petition 
based on the results of an onsite inspection of its premises which revealed that the beneficiary 
was not working full time as claimed in the petition. The director notified the petitioner it had 30 
days (33 days, if received by mail) in which to rebut the findings of the onsite inspection and to 
submit additional documentation in support of the petition. The cover sheet advised the petitioner 
that its response was due on November 27,2008. The AAO notes that November 27,2008 was a 
holiday. 

Evidence submitted on appeal reflects that USCIS received the petitioner's response to the NOID 
on November 28, 2008. Accordingly, the record reflects that the petitioner timely submitted its 
response to the NOID. Nonetheless, the director denied the petition on December 8, 2008 after 
determining that the petitioner failed to submit additional documentation in response to the 
NOID. 

The director's decision is withdrawn and the matter is remanded to the director for consideration 
of the additional documentation submitted in response to the NOID. Additionally, after the 
petition's July 9, 2007 filing date, but before the December 8, 2008 denial, new regulations 
replaced the existing regulations at 8 C.F.R. § 204.5(m) as of November 26, 2008. 
Supplementary information published with the new rule specified: 

All cases pending on the rule's effective date ... will be adjudicated under the 
standards of this rule. If documentation is required under this rule that was not 
required before, the petition will not be denied. Instead the petitioner will be 
allowed a reasonable period of time to provide the required evidence or 
information. 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). 

Accordingly, the new regulations apply to this petition. 

The record does not reflect that the petitioner was afforded an opportunity to provide additional 
documentation in accordance with the new regulation. On remand, the director shall allow the 
petitioner the opportunity to submit evidence in accordance with the new regulation. 

This matter is remanded. The director may request any additional evidence deemed warranted and 
shall allow the petitioner to submit additional evidence in support of its position within a reasonable 
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period of time. As always in these proceedings, the burden of proof rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.c. § 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for 
further action in accordance with the foregoing and entry of a new decision, which, 
if adverse to the petitioner, is to be certified to the AAO for review. 


