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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as musical director and pastoral assistant. The director 
determined that the petitioner had not established that the position qualifies as that of a religious 
occupation. 

Counsel asserts that the director "denied the application without sending a notice of intent to deny," 
that the denial was "based on a religious determination that should be made by the congregation and 
without consideration of the traditions and liturgical practices of the Church," and that the director 
"erred in not considering the evidence presented with the application." Counsel submits a brief in 
support of the appeal. 

Section 203 (b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on appeal is whether the petitioner has established that the proffered position 
qualifies as that of a religious occupation. The U.S. Citizenship and Immigration Services (USCIS) 
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regulation at 8 C.F.R. § 204.5(m)(5) defines "religious occupation" as an occupation that meets all 
of the following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating 
or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, fund raisers, 
persons solely involved in the solicitation of donations, or similar positions, 
although limited administrative duties that are only incidental to religious 
functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

On the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, the petitioner 
described the duties of the proffered position as: 

Directs and prepares the musical pastoral division of the liturgy, provides the 
congregation with experiences and exposure to different and alternative musical 
traditions, assists the with pastoral activities, services and liturgical 
activities. Serves in different activities and 
celebrations and represents in different national 
celebrations. Develops coordination between the Episcopal church and other 
churches and coordinates actions directed to promote the Hispanic and Latino 
services and ecumenical programs in the State. 

The petitioner submitted a March 5, 2009 letter from the 
of the Diocese of Virginia, who stated: 

[The beneficiary] is an integral part of the ministry of our diocese, not only at La 
Iglesia de Santa Maria, but also in the Episcopal Church at large. He is a well 
known musician and lay pastor from Bolivia who is having a very positive 
influence on families and individuals. I have witnessed his leadership and 
ministry and fully support his employment. He has the heart of a pastor and is 
selfless in his ministry. Because of his extraordinary talent, he is now being called 
upon to lead music at national church gatherings such as the General Convention 
of the Episcopal Church in 2006. 

the 
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The petitioner submitted no other documentation regarding the proffered position. The director 
denied the petition, finding that the duties as described do not relate to a traditional religious 
function. 

Counsel asserts first on appeal that the director denied the petition without issuing a notice of 
intent to deny. Counsel does not address this argument further in his brief. However, the 
regulation at 8 C.F.R. § 103.2(b)(8) provides: 

(i) Evidence of eligibility or ineligibility. If the evidence submitted with the 
application or petition establishes eligibility, USCIS will approve the application 
or petition, except that in any case in which the applicable statute or regulation 
makes the approval of a petition or application a matter entrusted to USCIS 
discretion, USCIS will approve the petition or application only if the evidence of 
record establishes both eligibility and that the petitioner or applicant warrants a 
favorable exercise of discretion. If the record evidence establishes ineligibility, 
the application or petition will be denied on that basis. 

(ii) Initial evidence. If all required initial evidence is not submitted with the 
application or petition or does not demonstrate eligibility, USCIS in its discretion 
may deny the application or petition for lack of initial evidence or for ineligibility 
or request that the missing initial evidence be submitted within a specified period 
of time as determined by USCIS. 

(iii) Other evidence. If all required initial evidence has been submitted but the 
evidence submitted does not establish eligibility, USCIS may: deny the 
application or petition for ineligibility; request more information or evidence from 
the applicant or petitioner, to be submitted within a specified period of time as 
determined by USCIS; or notify the applicant or petitioner of its intent to deny the 
application or petition and the basis for the proposed denial, and require that the 
applicant or petitioner submit a response within a specified period of time as 
determined by USCIS. 

There is nothing in the record to indicate that the director abused her discretion in not issuing a 
notice of intent to deny the petition or a request for evidence. 

Counsel also argues that the determination as to whether a position qualifies as a religious 
occupation "should be made by the congregation and in observance of the traditions of the 
same." While the determination of an individual's status or duties within a religious organization 
is not under the purview of USCIS, the determination as to the individual's qualifications to 
receive benefits under the immigration laws of the United States rests with USCIS. Authority 
over the latter determination lies not with any ecclesiastical body but with the secular authorities 
of the United States. Matter of Hall, 18 I&N, Dec. 203 (BIA 1982); Matter of Rhee, 16 I&N 
Dec. 607 (BIA 1978). 
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Finally, counsel argues that the director did not consider the evidence submitted with the 
petition. 

As noted, the only documentation submitted with the petition was a statement from the_ 
•••••• who provided a general outline of jobs performed by the beneficiary but 

provided no specific information about the proffered position. On appeal, counsel cites to, and 
allegedly quotes from, the constitution and canons of the Episcopal Church. However, counsel 
does not provide copies of the constitution or canons for the record. Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of 
proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 
19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of 
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Additionally, a review of the canons cited by counsel does not provide any support for the 
petitioner's position that the proffered position is a religious occupation. The first canon quoted 
by counsel simply explains the use of music in the Episcopal Church, a matter which was 
acknowledged by the director in her decision. The other canon addresses participation by all 
members of the church and provides no additional information regarding the position of music 
director or pastoral assistant. 

The petitioner has insufficient documentation to establish that the proffered position of music 
director and pastoral assistant is recognized as a religious occupation within the Episcopal 
Church and that the duties of the position primarily relate to, and clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. The petitioner has therefore 
failed to establish that the proffered position is a religious occupation as defined by the 
regulation. 

Beyond the decision of the director, the petitioner has failed to establish that the beneficiary 
worked continuously in a qualifying religious occupation or vocation for two full years 
immediatel y preceding the filing of the visa petition. 

The regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 
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(iii) The nature of the break was for further religious trammg or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on April 8, 2009. Accordingly, the petitioner must establish that the beneficiary 
was continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 [Wage and Tax Statement] or certified copies of 
income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

The petitioner stated on the Form I-360 that the beneficiary "has been serving the Church as a R-1 
visa holder since the year 2005." The petitioner submitted copies of a newsletter and a church 
program that identifies the beneficiary as the petitioner's music director or associated with the 
petitioner's music program. As discussed above, however, the petitioner has not established that the 
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proffered position of music director and pastoral assistant is a religious occupation as that term is 
defined by the regulation. 

The petitioner submitted a copy of an IRS Form W-2 that it issued to the beneficiary in 2008, 
reflecting that it paid the beneficiary $35,000 in wages. The petitioner also provided copies of 
checks that it made payable to the beneficiary in November 2008, December 2008 (two), February 
2009 and March 2009, in the amount of $2,278.75. Only the November 2008 check indicates, on its 
face, that the check was processed by the bank. The petitioner submitted no other documentation to 
reflect that the other checks were processed by the bank and submitted no other documentation to 
establish that the beneficiary worked in any capacity during the statutory two-year period. 

The petitioner has therefore failed to establish that the beneficiary worked continuously in a 
qualifying religious occupation or vocation for two full years immediately preceding the filing of 
the visa petition. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


