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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is member church in Pittsburg, 
California. It seeks to classify the beneficiary as a special immigrant religious worker pursuant to 
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(4), to perfonTI 
services as a youth pastor and music teacher at the petitioner's satellite church in Mountain View, 
California. The director determined that the petitioner had not established that the beneficiary had the 
required two years of continuous, lawful, qualifying work experience immediately preceding the filing 
date of the petition. 

On appeal, the petitioner submits a brief from counsel, a declaration from the beneficiary, and other 
materials. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pe11ains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission. has 
been a member of a religious denomination having a bona fide nonprofit. religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30. 2012. in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occu pation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work. or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.ER. § 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
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religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
USCIS regulation at 8 C.F.R. § 204.5(m)(lI) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petItIoner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 petition on January 29, 2009. On that form, the petitioner 
identified the beneficiary's current nonimmigrant status as R-I (nonimmigrant religious worker) 
with an expiration date of January 18, 2009. This status was still current when the petitioner 
prepared Form 1-360 on December 27, 2008, but had expired by the January 29, 2009 filing date. 
The filing date is the date USCIS receives a properly executed petition with the correct fee. See 
8 C.F.R. * 103.2(a)(7). The petitioner also submitted documentation showing that it had applied to 
extend the beneficiary's stay as an R-l nonimmigrant on December 23, 2008. The filing of the 
extension application automatically conferred up to 240 days of employment authorization. pending 
the outcome of the extension application. USCIS records show that the director denied the extension 
application on November 18, 2009. 

The petitioner submitted copies of the beneficiary's IRS Form W-2 Wage and Tax Statement for 
2008, indicating that the Mountain View church paid the beneficiary $23,067 that year. That total is 
consistent with pay receipts reproduced in the record. The petitioner did not submit a copy of the 
beneficiary's IRS Form W-2 for 2007, but the petitioner did submit an uncertified copy of the 
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beneficiary's 2007 income tax return, indicating that the beneficiary and his spouse earned a total of 
$17,529 that year. The return identified the beneficiary's occupation as "worker" and that of his 
spouse as "babysitter," with no breakdown of who earned how much of the stated total. The 
beneficiary's November 5, 2007 pay receipt, for the month of October 2007, shows a year-to-date 
total of $14,260. The next pay receipt in the record is dated January 3, 2008, corresponding to the 
month of December 2007; the record contains no payroll documentation for November 2007. The 
petitioner did not explain why its payroll and IRS documentation were incomplete. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(l2) reads: 

Inspections, evaluations, verifications, and compliance revIews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with 
any other individuals or review of any other records that the USCIS considers 
pertinent to the integrity of the organization. An inspection may includc the 
organization headquarters, satellite locations, or the work locations planned for the 
applicable employee. If USCIS decides to conduct a pre-approval inspection, 
satisfactory completion of such inspection will be a condition for approval of any 
petition. 

of the compliance review described above, on March 6, 2009, USC IS officers spoke to 
associate pastor at the Mountain View church, who had signed the Form 1-360 

petition. iiiiiiil •• gave a sworn statement in which he indicated that the beneficiary had worked 
other jobs in the United States, including "for a foundation, teaching music to children" and for a 
company that "makes signs." 

The director denied the petition on April 21, 2009, because the beneficiary violated his R-l 
nonimmigrant status by accepting outside employment, and therefore did not have the required two 
years of lawful employment during the qualifying period. The director also stated: "In a sworn 
statement, the signatory I admitted that the beneficiary was not adequatel y 
compensated because the does not have enough funds." 

On appeal, the petitioner submits a statement from the beneficiary, who states that he worked "as a 
part-time Spanish teacher during the 2007-2008 school year," first for "three hours per week," but 
"by the end of the school year it had grown to about ten hours per week." 

states that the ~'part-time work as a Spanish teacher did not interfere 
with his duties at the church." ....- denied saying that the church was unable to pay the 
beneficiary his full wage, and review of his sworn statement supports this assertion. It appears that 
the USCIS officers who reviewed the church's bank statements concluded that most of the church's 
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resources go to salary, with too little left over to cover the beneficiary's salary, but 
the record does not contain copies of the materials that the officers reviewed. Somehow, these 
concerns mistakenly came to be associated with the sworn statement. 

USCIS cannot base the denial of the petition on inferences or conclusions not supported by the 
record. Cf Malter oj" Arias, 19 I&N Dec. 568 (BIA 1988) (observations contained in an 
investigative report that are conelusory, speculative, equivocal, or irrelevant cannot serve as the basis 
for revocation of the approval of a visa petition). Because thc record does not contain the bank 
statements that the reviewing officers inspected, we cannot rely on the officers' summary of the 
information in those bank statements. 

Counsel, on appeal, claims that "despite this part-time unauthorized employment, the beneficiary's 
qualifying employment was still 'lawful' as that term is consistently used in statutes, regulations and 
agency memos." Counsel claims: '''lawful immigration status' does not mean, and has never meant, 
that a nonimmigrant always complies with the conditions of his nonimmigrant status." Counsel then 
attempts to argue that an alien can violate nonimmigrant status, without falling out of status as a 
result. Counsel then cites various statutory and regulatory provisions, such as section 245(k) of the 
Act, which refers to an alien who "failed to maintain, continuously, a lawful status ... engaged in 
unauthorized employmcnt: or ... otherwise violated the terms and conditions of the alien's 
admission." Counsel claims that this statutory construction "makes it clear that unauthorized 
employment is a violation that is separate from, and different than, a failure to maintain 'lawful 
status. '" 

Counsel ignores the regulation at 8 C.F.R. § 214.1 ( e), which plainly states: "Any unauthorized 
employment by a nonimmigrant constitutes a failure to maintain status." The beneficiary's admitted 
outside employment was unauthorized, because an R-l nonimmigrant may be employed only by the 
religious organization through whom the alien obtained that status. See 8 C.F.R. § 274a.12(b)(l6). 

Because "any unauthorized employment by a nonimmigrant constitutes a failure to maintain status." 
and because the beneficiary's admitted outside employment was unauthorized, we must therefore 
conclude that the beneficiary failed to maintain his R-l nonimmigrant status. United States 
immigration law does not permit employment by an alien who fails to maintain status, and therefore 
we must further conclude that any employment the beneficiary undertook after he failed to maintain 
status was not authorized under United States immigration law. Counsel cites no statute, regulation 
or case law requiring us to disregard the beneficiary's failure to maintain status merely because 
USCIS did not immediately become aware of that failure. 

Counsel states: "even if [the beneficiary's [ employment were unlawful, the regulation requIrIng 
'lawful' qualifying employment is contrary to INS IOl(a)(27)(C)." This objection falsely assumes 
that the AAO has the authority to overturn or ignore controlling regulations. 

It is well settled that the regulations which the Service [now USCIS I promulgates 
have the force and effect of law and are binding on the Service. Bridges v. Wixon, 
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326 U.S. 135,153 (1945); Bilokumsky v. Tod, 263 U.S. 149,155 (1923); Matter of 
A~, 3 I&N Dec. 714 (BIA 1949); cf. Vitarelli v. Seaton, 359 U.S. 535 (1959); Service 
v. Dulles, 354 U.S. 363 (1957); United States ex reI. Accardi v. Shaughnessy, 347 
U.S. 260 (1954); Matter of Santos, 19 I&N Dec. 105 (BIA 1984); Matter of Garcia~ 
Flores, 17 I&N Dec. 325 (BIA 1980). 

Matter o( L~, 20 I&N Dec. 553, 556 (BIA 1992). The regulations at 8 C.F.R. §§ 204.5(m)(4) and 
(11) are binding on USCIS employees, including AAO officers, in their administration of the Acl. 
See, e.g .. Panhandle Eastern Pipe Line Co. v. Federal Energy Regulatory Commissi(JIl. 613 F.2d 
1120 (C.A.D.C .. 1979) (an agency is bound by its own regulations); Reuters Ltd. v. F.ec., 781 F.2d 
946, (C.A.D.C.,1986) (an agency must adhere to its own rules and regulations; ad hoc departures 
from those rules, even to achieve laudable aims, cannot be sanctioned). An agency is not entitled to 
deference if it fails to follow its own regulations. us. v. Heffner, 420 F.2d 809, (C.A. Md. 1969) 
(government agency must scrupulously observe rules or procedures which it has established and 
when it fails to do so its action cannot stand and courts will strike it down). 

USCIS published the current regulations at 8 C.F.R. § 204.5(m) on explicit instructions from 
Congress. The wording of the relevant legislation demonstrates Congress' interest in USCIS 
regulations and the agency's commitment to combating immigration fraud. Section 2(b) of the 
Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110~391 (OCI. 10, 
2008), reads, in pertinent part: 

Regulations - Not later than 30 days after the date of the enactment of this Act, the 
Secretary of Homeland Security shall -

(I) issue final regulations to eliminate or reduce fraud related to the granting 
of special immigrant status for special immigrants described in subclause (II) 
or (Ill) of section 101(a)(27)(C)(ii) of the Immigration and Nationality Act 
(8 U.S.c. 1101(a)(27)(C)(ii)) 

In proposing the requirement that all prior qualifying employment have been authorized and "in 
conformity with all other laws of the United States" such as the Fair Labor Standards Act of 1938 and 
"tax laws," USCIS explained that "[aJlIowing periods of unauthorized, unreported employment to 
qualify an alien toward permanent immigration undermines the integrity of the United States 
immigration system." 72 Fed. Reg. 20442, 20447~48 (April 25, 2007). Accordingly, the adoption of 
the final rule requiring that all prior qualifying employment have been lawful clearly comports with the 
explicit instructions from Congress to "eliminate or reduce fraud." 

The October 2008 legislation extended the special immigrant nonminister religious program only until 
March 5, 2009. From the wording of the statute, it is clear that this extension was so short precisely 
because Congress sought to leam the effect of the new regulations before granting a longer extension. 
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Congress has since extended the life of the program three times.' On any of those occasions, Congress 
could have madc substantive changes in response to the regulations they ordered US CIS to publish, but 
Congress did not do so. Congress is presumed to be aware of an administrative or judicial 
interpretation of a statute and to adopt that interpretation when it reenacts a statute without change. 
Lorillard v. Pons, 434 U.S. 575, 580 (1978). We may therefore presume that Congress has no 
objection to the new regulations as published, or to USC IS's interpretation and application of those 
regulations. 

The petitioner and the beneficiary both admit that the beneficiary violated his R-1 nonimmigrant status 
by pursuing secular employment during the two-year qualifying period. The beneficiary failed to 
maintain status, and therefore did not work in lawful status throughout the two-year period. We 
therefore agree with the director's finding in that regard. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 
8 U.s.c. * 1361. The petitioner has not met that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The appeal is dismissed. 

I Pub. L No. I I 1-9 § I (March 20, 2009) extended the program to September 29, 2009. Pub. L No. I I 1·68 § 133 
(October I, 20(9) extended the program to October 30, 2009. Pub. L No. 111·83 § 568(a)( I) (October 28. 20(9) 
extended the program to September 29, 2012. 


