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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals Office (AAO) dismissed a subsequent appeal. The petitioner 
filed a motion to reopen and reconsider. The AAO granted the motion and reaffirmed the denial of the 
petition. The matter is now before the AAO on a second motion to reopen and reconsider. The AAO 
will grant the motion and again reaffirm its previous decision to deny the petition. 

The petitioner is a It seeks to classify the beneficiary as a special immigrant 
religious worker under section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as a chaplain. The director determined that the petitioner had not 
established that the beneficiary had the required two years of continuous, lawful work experience 
immediately preceding the filing date of the petition. The AAO, in its dismissal notice and in its 
subsequent decision on motion, agreed with the director's finding. The AAO incorporates those 
prior notices by reference. The petitioner's second motion includes arguments from counsel, a new 
affidavit from the beneficiary, and supporting exhibits. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination ... ; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 c.F.R. § 204.5(m)(4) 
requires that the beneficiary must 

[h]ave been working in one of the positions described in paragraph (m)(2) of this 
section, either abroad or in lawful immigration status in the United States, and after 
the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the work 
during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 



Page 3 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's denomination 
throughout the two years of qualifying employment. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(lI) requires that qualifying prior experience during 
the two years immediately preceding the petition or preceding any acceptable break in the continuity 
of the religious work, if acquired in the United States, must have been authorized under United 
States immigration law. 

The petitioner filed the Form 1-360 pel1tlOn on May 14, 2007. On that form, the petItIOner 
acknowledged that the beneficiary had overstayed following the June 14,2003 expiration of his R-l 
nonimmigrant religious worker status. The petitioner acknowledged that the beneficiary was in removal 
proceedings, but denied that the beneficiary had worked without authorization. 

In an April 13, 2007 letter, _ the petitioner's president, stated that the beneficiary 

was employed full time as Deputy Imam by [the petitioner] from October 16, 2003 to 
January 31, 2005 .... [The beneficiary] was employed full time as Chaplain by Ithe 
petitioner] ... from September I, 2005 to November IS, 2006. In May 2006, [the 
beneficiary] completed one unit of Level One in Clinical Pastoral Education at Albany 
Medical College. [The beneficiary] is on leave of absence pending renewal of his work 
permission and is currently continuing his Clinical Pastoral Education at Albany 
Medical College. 

In denying the petition, the director stated: "the record makes clear that the beneficiary was not in 
lawful immigration status at the time of filing this petition." The director also noted that the 
beneficiary's "nonimmigrant status expired on June 14, 2003. Therefore, the beneficiary was out of 
status during the entire two year period." The director acknowledged the petitioner's assertion "that the 
beneficiary worked for at least the period September 1, 2005, through November 15, 2006" for the 
petitioner, but "the record generally fails to confirm the beneficiary's other activities during the rest of 
the two-year period." 

In its first appellate decision, the AAO stated: 

USC IS records confirm that the beneficiary filed eleven applications for employment 
authorization between 2002 and 2009, but only the first six applications were approved. 
The beneficiary filed the last approved application on November 22, 2005, with receipt 
number . USC IS approved that application on February 3, 2006, 
granting the beneficiary employment authorization from March 3, 2006 through March 
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2, 2007. The beneficiary has since filed five applications for employment authorization, 
but all were denied. 

On motion from the AAO's first decision, the petitioner's former attorney, asserted that 
"the Beneficiary was in lawful immigration status during the t~ceding the filing of the 
petition," but did not elaborate or cite supporting evidence. _ also cited the USCiS 
regulation at 8 c.P.R. § 204.5(m)(4)(iii), which allows for a break in the continuity of the alien's work 
so long as the nature of the break was fo~ious training or for sabbatical that did not involve 
unauthorized work in the United States. _claimed that, during periods without employment 
authorization, "the Beneficiary took a leave of absence," during which he "pursued religious education 
training ... and continued to volunteer his religious services as Chaplain to the Petitioner and to patients 
of all faiths at the Albany Medical Center." 

In a May 10,2010 letter, _ modified his earlier claims by stating that the beneficiary'S lapses 
in employment authorization coincided with "sabbaticals" or "leaves of absence." 

In its notice of decision dated December 28,2010, the AAO stated: 

We disagree with the petitioner's claim that the beneficiary's continued work for the 
petitioner amounts to a "sabbatical" or "leave of absence" simply because the petitioner 
temporarily stopped paying him. Furthermore, for much of this period, the beneficiary 
was not authorized to be in the United States at all. The petitioner has already 
acknowledged that the beneficiary was in removal proceedings since November 2006. 
If the beneficiary's very presence was unlawful, then any work he performed, paid or 
otherwise, was also unlawful and unauthorized. 

The regulation at 8 C.F.R. § 204.5(m)(4)(ii) accounts for a "break ... for further 
religious training." The petitioner, however, has not shown that the beneficiary'S 
training at AMC actually interrupted his work for the petitioner. The timeline presented 
in_latest letter shows that the beneficiary's training at AMC overlapped with 
his work at the mosque. Because the beneficiary was able to work and study 
simultaneously, those studies did not necessitate a break in the continuity of that work. 

The petitioner has repeatedly argued that interruptions in the beneficiary's work were "breaks" 
permitted under the regulation at 8 C.P.R. § 204.5(m)(4). In its December 28,2010 decision, the AAO 
explained that fhe petitioner cannot simply label lapses in the beneficiary'S status and/or employment 
authorization as "breaks" and leave it at that. The regulation at 8 C.F.R. § 204.5(m)(4)(i) requires the 
petitioner to show that, during a break, the alien was still employed as a religious worker. If the 
beneficiary'S employment ended during the break, then he was not still employed as a religious worker. 
If, as the petitioner claims to be the case here, the beneficiary continued working for his employer, then 
he engaged in unauthorized employment, and the petitioner cannot evade this finding simply by 
withholding payment and calling him a "volunteer." 
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On motion from the AAO's December 2010 decision, counsel says AAO failed to take into account an 
asylum application that the beneficiary had filed. The petitioner submits copies of the beneficiary's 
previously filed Form 1-589 Application for Asylum and for Withholding of Removal and related 
documents. This motion is the first time that the petitioner or any of its attorneys have mentioned the 
asylum application or submitted any evidence relating to it. 

Any lawful status that the beneficiary gained by filing the asylum application did not take effect until 
the beneficiary filed it on June 9, 2006. The beneficiary's prior lawful status and employment 
authorization ended four months earlier, with the denial of his adjustment application. The petitioner 
has not shown any other underlying source of lawful status between the denial of the adjustment 
application in February 2006 and the filing of the asylum application in June of 2006. After USCIS 
denied the beneficiary's adjustment application, the beneficiary no longer had a basis for employment 
authorization. 

Counsel claims: "Although the Beneficiary's 1-485 application was denied earlier, he was never 
provided notice of the denial until November 15, 2006, and accordingly, his employment authorization 
did not terminate until that date, at the earliest." Counsel cites no statute, regulation, or case law to 
support the position that the denial did not take effect until the beneficiary learned of it. By this logic, 
an alien can indefinitely prolong undeserved benefits simply by refusing to accept mail. 

Counsel states: 

While the order issued in Ruiz-Diaz v. USA, No. 09-35734 (9th Cir. Aug. 20, 2010) does 
not specifically address the Beneficiary's situation, since it permits persons who had 
filed 1-360 petitions and who had fallen out of status due to not being permitted to file 
concurrent 1-485 applications to adjust status, it should be interpreted as permitting 
persons whose 1-360 petitions were pending as of June 11, 2009, to have periods of 
unlawful presence waived. If that is the case, there would be no ques tion about the 
Beneficiary's lawful status during the period in question. 

The Ruiz-Diaz decision that counsel describes was a district court decision, Ruiz-Diaz v. United States, 
No. C07-1881RSL (W.D. Wash. June 11, 2009). Counsel mistakenly used the citation for the Ninth 
Circuit decision that overturned the lower court's decision. 

Counsel acknowledges that the original Ruiz-Diaz decision does not directly apply in this proceeding, so 
the AAO will not discuss that decision in detail. As counsel indicates, the decision referred to unlawful 
presence that aliens accrued while Form 1-360 was pending, affecting certain aliens' ability to adjust 
status. At issue here, however, is unauthorized employment and lack of status before the filing of Form 
1-360. The Ruiz-Diaz decision did not uniformly waive unlawful presence or unauthorized employment 
prior to the filing of the petition. Significantly, when the district court issued the first Ruiz-Diaz 
decision in June 2009, the regulations at 8 C.F.R. §§ 204.5(m)(4) and (II) were already in effect, but 
the court did not strike down, limit, or modify the application of those regulations. The decision applied 
strictly and solely to adjustment of status, and did not require USClS to approve petitions for aliens who 
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failed to meet the lawful status and/or employment authorization requirements at the petition stage. The 
Ruiz-Diaz decision, already overturned before counsel cited it on motion, does not retroactively provide 
the beneficiary with lawful status, work authorization, or any other benefit. 

In its prior decision, the AAO stated: 

The petitioner submits various materials, including au affidavit from the beneficiary, 
concerning a medical condition in the beneficiary's family and the beneficiary's father's 
outspoken opposition to extremist groups such as _. We do not dispute these 
materials, but they are not relevaut to the motion before the AAO. The only valid 
purposes of the motion are to establish prior adjudicative error or to introduce new 
evidence showing that the beneficiary qualifies for the employment -based immigrant 
classification he seeks. 

The petitioner resubmits many of these same materials on motion, with a new affidavit in which the 
beneficiary maintains that the claims and evidence are truthful. As the AAO has already stated in 
the past, the AAO does not dispute the truth of the petitioner's claims regarding the beneficiary's 
family issues or his condemnation of extremist organizations. Nevertheless, the beneficiary seeks an 
immigrant classification based on qualifying religious work. The materials discussed above do not 
relate to such employment, and therefore, true or not, cannot show eligibility. The AAO is not 
indifferent to the medical issues in the beneficiary's family, including the death of one son and the 
serious illness of another, but a detailed discussion of those issues simply has no place in the 
decision. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. Accordingly, the AAO will affirm its prior 
dismissal of the appeal. 

ORDER: The AAO's decision of December 28,2010 is affirmed. The petition remains denied. 


