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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is an association of churches. It seeks to classify the beneficiary as a special 
immigrant religious worker pursuant to section 203(b)( 4) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § IIS3(b)(4), to perform services as a pastor. The director determined that 
the petitioner had not established that the beneficiary worked continuously in a qualifying 
religious occupation or vocation for two full years prior to the filing of the petition. 

On appeal, counsel asserts that the director "failed to properly analyze the relevant federal 
regulations involved in this matter." Counsel submits a brief and additional documentation in 
support of the appeal. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1l01(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
SOI(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on appeal is whether the petitioner has established that the beneficiary 
worked continuous I y in a qualifying religious vocation or occupation for two full years 
immediately preceding the filing of the visa petition. 
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The regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisel y to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious trammg or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on December 15, 2008. Accordingly, the petitioner must establish that the 
beneficiary had been continuously employed in qualifying religious work throughout the two-year 
period immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptab Ie break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitIOner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 
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(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USeIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

In Part 3 of the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, the petitioner 
stated that the beneficiary had entered the United States on March 17, 1990 and was presently in an 
"overstay" status. In its October 7, 2008 letter submitted with the petition, the petitioner stated that 
the beneficiary had been working as pastor of the in Boston, 
Massachusetts since June 28,2004. 

The director denied the petition, determining that the beneficiary's immigration status had expired. 
On appeal, counsel argues the director "failed to take into account the provision of Section 245(i) of 
the Act." 

Section 245(i) of the Act, 8 U.S.c. § 1255(i) provides: 

(i) Adjustment in status of certain aliens physically present in United States 

(1) Notwithstanding the provisions of subsections (a) and (c) of this 
section, an alien physically present III the United States 

(A) who-

(i) entered the United States without inspection; or 

(ii) is within one of the classes enumerated in subsection (c) of this 
section; 

(E) who is the beneficiary (including a spouse or child of the principal 
alien, if eligible to receive a visa under section 1153(d) of this title) of -

(i) a petition for classification under section 1154 of this title that 
was filed with the Attorney General on or before April 30, 2001; or 

(ii) an application for a labor certification under section 
1182(a)(5)(A) of this title that was filed pursuant to the regulations 
of the Secretary of Labor on or before such date; and 
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(C) who, in the case of a beneficiary of a petition for classification, or an 
application for labor certification, described in subparagraph (B) that was 
filed after January 14, 1998, is physically present in the United States on 
December 21, 2000; 

may apply to the Attorney General [now the Secretary of Homeland Security] for 
the adjustment of his or her status to that of an alien lawfully admitted for 
permanent residence. [Emphasis added.] 

Counsel further argues: 

Had the Director properly applied Section 245(i) to this case, the Director would 
have understood that the Beneficiary did not have to be working in lawful 
immigration status during the two years preceding the filing of the application. 
Section 245(i) allows a person to apply to adjust status notwithstanding the fact that 
he entered without inspection, overstayed, or worked without authorization, as long 
as he is the beneficiary of any labor certification or petition under Section 204 of the 
Act that was filed on or before April 30, 2001. 

Counsel's argument is without merit. USCIS records reflect that a previous Form 1-360 petition was 
filed on behalf of the beneficiary (SRC 98 040 50280) under section 203(b)( 4) of the Act, 8 U.S.c. 
§ 1153(b)(4) and not under section 204(a), 8 U.S.C. § 1154 and was approved on September 4, 
1998. However, approval of the petition was revoked on April 18, 2001. uscrs records do not 
reflect that the director's decision revoking the petition was appealed. 

The question of whether the revoked petition of April 2001 qualifies the beneficiary for section 
245(i) relief lies outside the scope of this proceeding. Even if we were to find that the beneficiary 
qualifies for such relief, that finding would not change the outcome of the present proceeding. 

Section 245(i) relief applies at the adjustment stage, not the petition stage. The present 
proceeding is not an adjustment proceeding. Section 245(i)(2)(A) of the Act requires that an 
alien seeking section 245(i) relief must be "eligible to receive an immigrant visa;" that is, the 
alien must be the beneficiary of an approved immigrant visa petition under section 1154 of the 
Act. The law does not require uscrs to approve every petition filed on behalf of aliens who seek 
section 245(i) relief. Rather, such relief presupposes an already-approved petition. Without an 
approved petition, the beneficiary has no basis for adjustment of status, and therefore section 
245(i) relief never comes into play. 

The regulations at 8 C.P.R. § 204.5(m) say nothing about what benefits are or are not available to 
the beneficiary at the adjustment stage, and the director, in this proceeding, did not bar the 
beneficiary from ever receiving benefits under section 245(i) of the Act. Rather, the director 
found that the beneficiary's lack of lawful status during the two-year qualifying period prevents 
the approval of the present petition. Thc beneficiary's hypothetical eligibility for section 245(i) 
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relief at the adjustment stage does not require us to approve the petition before the beneficiary 
has even reached that stage. 

The petitioner does not dispute the director's finding that the beneficiary engaged in 
unauthorized employment during the two-year qualifying period. Rather, the petitioner, through 
counsel, has argued that this unauthorized employment should not disqualify the beneficiary. 
For the reasons explained above, we reject this argument. Under 8 C.F.R. §§ 204.S(m)( 4) and 
(11), the petition cannot be approved, because the beneficiary's religious employment in the 
United States during the qualifying period was not authorized under United States immigration 
law. 

The petitioner has failed to establish that the beneficiary worked continuously in a qualifying 
religious occupation or vocation for two full years prior to the filing of the visa petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not 
been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


