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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a mosque. It seeks to classify the beneficiary as a special immigrant religious worker 
pursuant to section 203(b)(4) of the Inunigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(4), 
to perform services as a teacher/associate of Tahfeez-ul-Qur'an. The director determined that the 
petitioner had not established that the beneficiary had the required two years of continuous, qualifying 
work experience immediately preceding the filing date of the petition, or that the beneficiary held 
lawful status and employment authorization during that period. 

On appeal, the petitioner submits a brief from counsel, witness letters, and related exhibits. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § l101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(1) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 201 2, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501 (c )(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

Both of the stated grounds for denial concern the beneficiary's experience during the two-year 
qualifying period. First, the AAO will consider whether the beneficiary engaged in continuous 
employment during that period. The U.S. Citizenship and Immigration Services (USCIS) regulation 
at 8 C.F.R. § 204.5(m)( 4) requires the petitioner to show that the beneficiary has been working as a 
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minister or in a qualifying religious occupation or vocation, either abroad or in lawful immigration 
status in the United States, continuously for at least the two-year period immediately preceding the 
filing of the petition. 

The USCIS regulation at 8 C.F.R. § 204.5(m)( II) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 "ptitirm on August 3, 2010. The initial submission included a letter 
from the petitioner's who stated: 

[The beneficiary] was admitted [to the United States] in the R-l status working in a 
religious capacity at the Darul-Ulooma Al-Madania in Buffalo, N.Y. In 2007, we filed a 
transfer petition for [the beneficiary] to work for our mosque. This petition was granted 
by [USCIS] in March of 2009. Thus, from March of 2009 to the present, [the 
beneficiary] has been working ... for the [petitioner] with a validity date until 
December 17,2010. 

A list of the petitioner's "Current Staff' shows the beneficiary's "Hire Date" as March 16,2009. The 
beneficiary's resume indicated that the beneficiary served as a "[v]olunteer teacher and religious 
counselor" who "mentored students in hifz-ul-Qur'an in the Atlanta area as well as lead tarweeh prayers 



Page 4 

at various Masajids [sic] in the metro Atlanta area" from June 2007 to February 2009 while his "RI 
transfer was pending." The beneficiary stated that, since March 2009, he had worked for the petitioner 
and at Masjid Omar bin Abdul' Aziz, a mosque in Lilburn, Georgia. The petitioner's bylaws refer to 
Masjid Omar bin Abdul' Aziz as a "Functional Unit" of the petitioning mosque. All of the beneficiary's 
claimed work preceding the above, including his employment at the mosque in Buffalo, occurred more 
than two years before the petition's August 3, 2010 filing date. 

The petitioner submitted copies of pay receipts from the Buffalo mosque from January 2006 to May 
2007, and from the petitioner from April 2009 to July 2010. These receipts are consistent with the 
beneficiary's resume, but do not reflect the beneficiary's activities or financial support during the gap 
between those two periods. 

An IRS Form W -2 Wage and Tax Statement indicated that the petitioner paid the beneficiary $19,000 in 
2009. An uncertified copy of the beneficiary's 2009 income tax return showed no other income for the 
beneficiary that year. An uncertified copy of the beneficiary's 2008 income tax return reflected gross 
income of $13,650 as the proprietor of a "religeous [sic] teacher service." The AAO will revisit the 
2008 tax return later in this decision. Earlier IRS documents show that the Buffalo mosque paid the 
beneficiary $14,938.27 in 2006 but only $6,817 in 2007, consistent with the petitioner's assertion that 
the beneficiary's employment there ended early in 2007. 

On December 7, 2010, the director issued a notice of intent to deny the petition, based in part on the 
lack of evidence of continuous employment from August 2008 to March 2009. In response, counsel 
stated "the Beneficiary has worked for two employers during the requisite period," specifically the 
petitioner and its "Functional Unit" Masjid Omar bin Abdul' Aziz. Counsel added: 

It is correct, the Beneficiary was not working during this period [May 2007 to March 
2009] because the Petition for Nonimmigrant Religious Worker (Change of Employer) 
was pending .... 

During this period the family's living expenses were being provided for by the Fatimah 
Charitable Foundation. From March 27, 2008, until December 29,2008, the Foundation 
contributed $13,650.00 toward the family's living expenses. Enclosed is a list of 
Fatimah Charitable Foundation Disbursements which include these contributions. 
Please note that these disbursements were made to the Beneficiary's wife .... 

[T]he Beneficiary volunteered his services in the Muslim community, mentoring 
students in the Quran, and leading tarweeh prayers at various Masjids in the Atlanta 
area .... 

[The regulation at 8 C.F.R. §] 204.5(m)( 4) provides for a break in the continuity of the 
work in the preceding two years as long as the beneficiary is still employed as a 
religious worker, the break did not exceed two years, did not involve unauthorized 
employment and was for further religious training or for a sabbatical. 
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While it is correct that the Beneficiary stopped working during the pendency of his visa 
petition, the break did not exceed two years, nor did it involve unauthorized 
employment. 

An accompanying table of "Dispersements" [sic] from shows 
several payments to the beneficiary's spouse for "Food & Medical Help." The table shows nine such 
payments in 2008, totaling $13,650, and three payments in early 2009, totaling $3,500. 

Concerning counsel's claim that the beneficiary's 2008-2009 activities constituted a permissible 
"break," the regulation at 8 C.F.R. § 204.5(m)(4) states that a break in the continuity of the work 
during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for sabbatical that did 
not involve unauthorized work in the United States. 

Counsel claimed that the beneficiary met the above requirements, but counsel did not explain how the 
beneficiary "was still employed as a religious worker" after he left the Buffalo mosque, but before he 
began working for the petitioner in Atlanta. Also, as the AAO will discuss later in more detail, the 
beneficiary was authorized to work only for the Buffalo mosque from December 18, 2005 until 
December 17, 2008; from December 18, 2008 to March I, 2009, he had no authorization to work 
anywhere in the United States, and therefore any work in the United States would have been 
unauthorized work. Counsel likewise failed to explain how the nature of the break was for further 
religious training or for sabbatical; the record contains no evidence at all in this regard. 

The director denied the petition on February I, 20 II, based in part on the finding that the beneficiary 
was not employed in 2008 or early 2009. The director noted that the beneficiary had claimed $13 ,650 
in income as the proprietor of a "relig[i]ous teacher service," but counsel then claimed that this sum 
actually took the form of charitable payments to the beneficiary'S spouse. 

On appeal, counsel states that, while the beneficiary's 2007 Form 1-129 petition was pending, 

the Beneficiary and his family moved to Georgia where he served as a volunteer in 
the Muslim under the direction of Giving Back to Humanity, and the 

At no time during this period did the Beneficiary work in an unauthorized capacity, 
nor was he paid for his services while a community volunteer. During this time his 
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., (spouse and children) were cared for by the 

of a March 25, 2009 letter chairman and 
founder of the acknowledging the beneficiary's "volunteer work" 
"in the year 2008," performing the following tasks: 

Accompanying members of the refugee families on procuring groceries on weekly 
basis and helping them with their laundry 
Accompanying kidney patient for Dialysis appointments 
Delivering checks to the needy families on behalf of the Foundation 
Servin" food to over 300 families every Sunday in Downtown Atlanta in connection 
with 

The petitioner submitted copies of three letters 
In a letter dated February 10, 2009, stated that y come to 
help us set up, serve, and clean up every Sunday this year." _ added that the beneficiary 
"spen[t] weeks sorting and resorting boxes of food," "createld] an inventory of the collected goods," 
and performed "even the most menial and lowly of tasks that no other volunteer [isj willing to do." 
On March 1,2010, he stated that the beneficiary ceased to be "a full-time volunteer" after starting "a 
full-time job as a religious teacher," but "has continued to prove his dedication and commitment to 
my organization." In the latest letter, dated February 7, 2011, states that the beneficiary 
"has dedicated so much time into this organization," "assist[ing] us every Sunday of the year." 

Neither nor_ refers to teaching or religious counseling in their letters. 
Therefore, their statements do not corroborate the beneficiary's claim, on his resume, that he was a 
"volunteer teacher and religious counselor" from June 2007 to June 2009. The beneficiary's resume 
did not mention any of the tasks specified in the quoted letters. The appeal does not include any 
evidence to support the beneficiary's claim to have led "prayers at various Masajids in the metro 
Atlanta area." 

Even if the beneficiary performed volunteer work for religious organizations, such work cannot 
constitute qualifying experience unless the beneficiary worked as a minister, in a religious vocation, 
or a religious occupation. See 8 C.F.R. §§ 204.5(m)(2) and (4). The regulation at 8 C.F.R. 
§ 204.5(m)(5) defines those terms: 

Minister means an individual who: 

(A) Is fully authorized by a religious denomination, and fully trained 
according to the denomination's standards, to conduct such religious worship 
and perform other duties usually performed by authorized members of the 
clergy of that denomination; 
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(B) Is not a lay preacher or a person not authorized to perform duties usuall y 
performed by clergy; 

(e) Performs activities with a rational relationship to the religious calling of 
the minister; and 

(D) Works solely as a mmlster in the United States, which may include 
administrative duties incidental to the duties of a minister. 

Religious occupation means an occupation that meets all of the following 
requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, 
inculcating or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, fund 
raisers, persons solely involved in the solicitation of donations, or similar 
positions, although limited administrative duties that are only incidental to 
religious functions are permissible. 

(D) Religious study or training for religious work does not constitute a 
religious occupation, but a religious worker may pursue study or training 
incident to status. 

Religious vocation means a formal lifetime commitment, through vows, investitures, 
ceremonies, or similar indicia, to a religious way of life. The religious denomination 
must have a class of individuals whose lives are dedicated to religious practices and 
functions, as distinguished from the secular members of the religion. Examples of 
individuals practicing religious vocations include nuns, monks, and religious brothers 
and sisters. 

The petitioner has not shown that the beneficiary's claimed volunteer work was ministerial in nature, 
or involved a formal lifetime commitment to a religious way of life. With respect to a religious 
occupation, the petitioner has not shown that the beneficiary's religious denomination recognizes the 
beneficiary's claimed work as a compensated occupation, rather than as activities traditionally 
delegated to unpaid volunteers. Therefore, the petitioner has not established that the beneficiary's 
claimed volunteer work qualifies as religious work. 
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The AAO acknowledges that, on his 2008 income tax return, the beneficiary claimed to be the sole 
proprietor of a religious education service. Such work can qualify as religious work. Nevertheless, 
the petitioner has submitted no other information about this claimed work, or any evidence at all that 
it actually took place. Elsewhere in the record, the petitioner has presented a contradictory 
explanation for the beneficiary's reported 2008 income, stating that it came from charitable 
payments to the beneficiary's spouse. Copies of processed checks support that version of events; 
there is no comparable support for the claim that the beneficiary earned the money as a religious 
instructor. 

For the reasons discussed above, the AAO agrees with the director's finding that the petitioner has 
not established that the beneficiary continuously engaged in qualifying religious work throughout the 
two-year qualifying period. The materials submitted on appeal do not overcome that finding. 

The second issue under consideration concerns the beneficiary's immigration status, or lack of it, during 
the two-year qualifying period. The regulation at 8 c.F.R. § 204.S(m)(4) requires that the beneficiary 
must have worked under lawful immigration status during the two-year qualifying period. The 
regulation at 8 C.F.R. § 204.S(m)(11) requires that USC IS must have authorized that employment. 

The petitioner's initial submission showed that he held R-l status from December 18, 2005 to 
December 17, 2008, allowing him to work for the Buffalo mosque. An R-l nonimmigrant may be 
employed only by the religious organization through whom the alien obtained that status. See 8 C.F.R. 
§ 274a.l2(b)(16). More generally, the USCIS regulation at 8 C.F.R. § 214.1(e) provides that a 
nonimmigrant who is permitted to engage in employment may engage only in such employment as has 
been authorized. Any unauthorized employment by a nonimmigrant constitutes a failure to maintain 
status. Therefore, the beneficiary'S R-l status from 2005 to 2008 permitted him to work for the mosque 
in Buffalo, but not anywhere else (including the petitioning mosque in Atlanta). The beneficiary left 
Buffalo in May 2007, more than three years before the petition's filing date, and the R-l nonimmigrant 
status he received in 2005 never permitted him to work for the petitioner in Atlanta. 

The beneficiary'S departure from the Buffalo mosque before the expiration of his R-l nonimmigrant 
status was, itself, another status violation. An R-l nonimmigrant is one coming to the United States to 
perform services as a religious worker for a specific petitioning employer. Section 100(a)( IS)(R) of the 
Act. The regulation at 8 C.F.R. § 214.1(c)(3)(ii) requires a nonimmigrant to agree to depart the United 
States upon abandonment of his or her authorized nonimmigrant status. Here, the beneficiary 
abandoned his R-l status when he stopped working for the mosque in Buffalo in May 2007. Failure to 
comply with the departure requirement constitutes a failure to maintain status and renders the alien 
subject to removal under section 237(a)(l)(C)(i) of the Act. There is no statutory or regulatory 
provision that allows an R-l nonimmigrant to leave his or her authorized R-l employment and remain 
in the United States as a volunteer for another organization, whether or not a new petition is pending. 
Accordingly, the beneficiary was not entitled to R-l status after May 2007, when he left the Buffalo 
mosque, and he was effectively out of status, and subject to removal, after that time. 
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The petitioner also submitted documentation showing that the beneficiary has held R -I nonimmigrant 
religious worker status since March 2, 2009, allowing him to work for the petitioner until December 17, 
2010. The petitioner did not submit any evidence to show that the beneficiary held any lawful 
immigration status or employment authorization between the time when he left his job in Buffalo in 
2007 (thereby abandoning his R-l nonimmigrant status) and March 2009 when he began working for 
the petitioner, again as an R-I nonimmigrant. 

As noted previously, the beneficiary reported $13,650 in gross income on his 2008 income tax return. 
On that return, the beneficiary did not mention his spouse (having filed as "head of household"), and he 
identified himself and no one else as the proprietor of the "teacher service." If the beneficiary was 
accepting payment for teaching work in 2008, then he engaged in unauthorized employment. If, on the 
other hand, these payments were charitable gifts, not compensation for any services rendered, then the 
beneficiary made false statements on his income tax return when he labeled the payments as business 
mcome. 

In denying the petition, the director noted that the beneficiary not only claimed $13,650 in teaching 
income, the beneficiary also deducted business expenses, such as transportation, from that income. The 
director rejected counsel's claim that the beneficiary's spouse received charitable donations which the 
beneficiary somehow accidentally classified as business income from teaching services. 

On the Form I-290B Notice of Appeal, counsel states, without elaboration: "The Service Center 
Director incorrectly found that the Beneficiary had unauthorized employment during the two year 
period prior to filing the Petition for Special Immigrant." Counsel does not mention the indisputable 
lapse in the beneficiary's lawful immigration status, or the beneficiary's repeated claims to have 
engaged in religious work during that lapse. 

The petitioner submits an the beneficiary's filing 
status as married filing jointly. who prepared the 
beneficiary's 2008 income tax return, claims that he originally advised the beneficiary to file that tax 
return as a "head of household" because "neither his wife nor his daughter had tax identification 
numbers, nor social security numbers." __ does not explain why the return indicated that 
the beneficiary earned $13,650 in business income (with expenses claimed) as the sole proprietor of 
a religious teaching service, if that income actually took the form of charitable disbursements to the 
beneficiary'S spouse. The amended return did not change the source of the claimed income. 

If the beneficiary did earn $13,650 as a religious teacher in 2008, then he did so without lawful 
status or employment authorization. If, on the other hand, the beneficiary did not earn $13,650 as a 
religious teacher in 2008, then his income tax return contains false information. Neither of these 
alternatives leads to a finding that the beneficiary qualifies for the classification sought. Doubt cast 
on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and sufficiency of 
the remaining evidence offered in support of the visa petition. Matter of Ro, 19 I&N Dec. 582, 591 
(BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent 
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competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Id. at 582, 
591-92. 

Counsel, on appeal, maintains that the submitted evidence, concerning the beneficiary's volunteer work, 
"clearly supports a finding that the Beneficiary did not engage in unauthorized employment while his 
Petition for Nonimmigrant Religious Worker was pending with the service." Counsel asserts that the 
beneficiary's "volunteering efforts in the community during this period should not be considered as a 
break in continuity of work since the Beneficiary has a well established record of work as a religious 
teacher both before and after this period, and the interruption was solely the result of a pending visa 
petition. " 

Nothing in the regulations suggests that USCIS should disregard an interruption in the continuity of 
qualifying work if "the interruption was solely the result of a pending visa petition." On the contrary, 
the requirement that the beneficiary must maintain lawful status shows that any lapse in that status is 
directly material to the question of the beneficiary's eligibility. The regulation at 8 C.F.R. 
§ 204.5(m)(4) specifies the circumstances under which USCIS will allow a break in the continuity of 
qualifying religious work. Earlier in this decision, the AAO has already explained why the 
beneficiary's lapse in status and employment is not a qualifying break. 

The beneficiary was not continuously in lawful immigration status throughout the 2008-2010 qualifying 
period. The beneficiary entered the United States in R-I nonimmigrant status in 2005 for the specific 
and sole purpose of working at the mosque in Buffalo, and when that employment ended in 2007, so did 
his justification for that status. The beneficiary did not again hold lawful status until March 2009. In 
the intervening period, the beneficiary claims - without any proof - to have volunteered at various 
unidentified mosques in and around Atlanta. However one might describe such activity, the beneficiary 
held neither lawful status nor employment authorization at the time, and it is not a qualifying break in 
the continuity of his religious work. 

Review of the record shows another issue beyond the director's decision. The AAO may identify 
additional grounds for denial beyond what the Service Center identified in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 
F.3d 683 (9th Cir. 2003); see also Soltane v. DO}, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the 
AAO conducts appellate review on a de novo basis). 

The regulation at 8 c.F.R. § 204.5(m)(lO) reads: 

Evidence relating to compensation. Initial evidence must include verifiable evidence of 
how the petitioner intends to compensate the alien. Such compensation may include 
salaried or non-salaried compensation. This evidence may include past evidence of 
compensation for similar positions; budgets showing monies set aside for salaries, 
leases, etc.; verifiable documentation that room and board will be provided; or other 
evidence acceptable to USCIS. If IRS documentation, such as IRS Form W-2 or 
certified tax returns, is available, it must be provided. If IRS documentation is not 
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available, an explanation for its absence must be provided, along with comparable, 
verifiable documentation. 

On the Form 1-360 petition, the petitioner stated that the beneficiary "will continue as a salaried staff 
member at a rate of $26,400 per annum. He will continue to receive a housing allowance as 
stipulated in the Employment Agreement." The petitioner added that it "will pay 50% of the 
medical insurance, as well as the costs of books and literature as needed." In his accompanying 
letter, stated that the beneficiary "will be compensated in the amount of $26,400.00 
per annum plus parsonage." 

Tax and payroll documents in the record show semimonthly $1,000 payments to the beneficiary in 
2009, increased to $1,050 in 2010. Budget documents indicate that the petitioner would have little 
difficulty adding another $50 to each paycheck to meet the proffered rate. Salary, however, is only 
part of the beneficiary's compensation package. 

By stating that the beneficiary "will continue to receive a housing allowance," the petitioner 
indicated that the beneficiary was already receiving such an allowance at the time of filing. The tax 
and payroll documents, however, do not reflect any housing allowance. The record contains no 
documentation showing that the petitioner has provided the beneficiary either a parsonage or a cash 
allowance to pay for housing, or that arrangements are in place to do so. Similarly, the record 
contains no insurance documentation to show coverage or arrangements to pay premiums. The 
petitioner mentioned "the Employment Agreement," but that document is not in the record. 

The AAO notes that the beneficiary's 2007 income tax began 
working for the petitioner, showed a residential address That 
same address appears on the beneficiary's 2009 IRS Form W-2 Wage and Tax Statement, prepared 
in early 2010. Therefore, if the petitioner maintains a parsonage, it does not appear that the 
beneficiary moved into it soon after he began working for the petitioner. The petitioner's 2008 
income statement does not list housing, rent, or parsonage among its itemized expenses. 

The petitioner has provided incomplete evidence regarding the beneficiary's intended compensation, 
and these omissions amount to another ground for denial of the petition. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for dismissal. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 V.S.c. § 1361. Here, the 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


