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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ llS3(b)(4), to perform services as a music minister and pastor "assistance." The director 
determined that the beneficiary had engaged in unauthorized employment, and that the petitioner 
had failed to establish that the beneficiary worked continuously in a qualifying religious 
occupation or vocation for two full years immediately preceding the filing of the visa petition. 

Counsel asserts on appeal that '''lawful immigration status' does not mean, and has never meant that 
a nonimmigrant always complies with the conditions of his nonimmigrant status." Counsel submits 
a brief and additional documentation in support of the appeal. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1l01(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
SOI(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on appeal is whether the beneficiary's unauthorized work constitutes a break 
in the qualifying religious worker experience and thus whether the petitioner has established that 
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the beneficiary worked continuously in a qualifying religious vocation or occupation for two full 
years immediately preceding the filing of the visa petition. 

The regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisel y to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious trammg or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on July 26, 2007. Accordingly, the petitioner must establish that the beneficiary 
was continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(lI) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petItIOner must submit IRS 
I Internal Revenue Service) documentation that the alien received a salary, 
such as an IRS Form W-2 [Wage and Tax Statement) or certified copies of 
income tax returns. 
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(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USClS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

The petitioner stated on the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, 
that the beneficiary entered the United States on March 27, 2003 pursuant to an R-I nonimmigrant 
religious worker visa that was valid until March IS, 2008. In an undated letter submitted with the 
petition, the petitioner, through its pastor stated that the beneficiary "has been 
recruited since March 2005 to join the [petitioner's] staff." also stated: 

[The beneficiary] is acting solely out of duties of Administration and Pastor 
Assistant. He is in charge of religious education, which includes Bible Studies 
during the week, together with the development of other teachers. He is also 
performing the additional duties run by a pastor, which include conducting prayer 
meeting, preaching (Twice a week), worship services, visiting the sick across the 
Bay Area. 

His I responsibilities J are to oversee all the music mmlstry, together with the 
development of musicians from any background and culture. He also leads Hispanic 
and cross cultural Worship. 

The petitioner submitted copies of pay statements for the beneficiary covering the qualifying period. 
The statements indicate that the beneficiary received a biweekly paycheck and that the petitioner 
initially paid the beneficiary on an hourly basis. The statements from June 1,2005 through June 30, 
2006 indicate that the beneficiary worked for as much as 99 hours (including overtime) every two 
weeks to as little as 10 hours over the two-week period. The petitioner submitted no documentation 
of pay to the beneficiary for the latter half of December 2005, the first half of April 2006, the first 
half of May 2006, July and August 2006 and the first half of September 2006. The pay statements 
from September 16, 2006 to June 30, 2007 reflect that the beneficiary was paid a salary of $1,250 
every two weeks. 

In response to the director's request for evidence (RFE) of October 2,2007, the petitioner provided 
uncertified copies of the beneficiary's unsigned and undated IRS Form 1040, U.S. Individual 
Income Tax Return, for 2005 and 2006. The AAO notes that the beneficiary identified himself as 
self-employed on his 2005 return and as a musician on his 2006 return. His wife was identified on 
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both returns as a "housewife." The beneficiary stated that his business was that of music consulting 
and reported that he earned $11,237 in self-employment income in 2005 and $23,484 in 2006. He 
also reported wages of $12,192 in 2005 and $19,378 in 2006. The petitioner did not initially submit 
a copy of the beneficiary'S IRS Form W-2; however, the pay statements indicate that the petitioner 
paid the beneficiary $9,238.45 in 2005 and $16,464.63 in 2006, which do not correlate to either the 
wages or the self-employment income indicated on the beneficiary'S IRS Form 1040. The AAO 
notes that the employer identification number [EINlshown on the beneficiary'S IRS Forms W-2 
is different than the EIN on other documentation in the record, including the Form 1-360 and the 
September 12, 1997 letter from the IRS granting the petitioner tax-exempt status as a bona fide 
nonprofit religious organization. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

In an RFE dated October 2, 2007, the director instructed the petitioner to submit additional 
documentation of the beneficiary's qualifying work experience: 

Work History: Provide evidence of the beneficiary's work history beginning 07-
26-05 and ending 07-26-07 only. Provide experience letters written by the 
previous and current employers that include a breakdown of duties performed in 
the religious occupation for an average week. Include the employer's name, 
specific dates of employment, specific job duties, number of hours worked per 
week, form and amount of compensation, and level of responsibility/supervision. 
The experience letters must include a schedule that provides the time of day and 
detailed description of the exact duties performed for each hour 0 the work day 
throughout the entire week. In addition, submit evidence that shows monetary 
payment, such as pay stubs or other items showing the beneficiary received 
payment. If any work was on a volunteer basis, provide evidence to show how the 
beneficiary supported himself during the two-year period or what other activity 
the beneficiary was involved in that would show support . 

• • 

Employment History: Provide a list of the beneficiary's employment history for 
2005, 2006, and 2007; include any employment/paid work outside of the church. 
Include the positions, employers, exact job duties, number of hours worked per 
week, and the exact dates these jobs were held. 

In response, the petitioner submitted a schedule of the beneficiary's work, which reveals the 
following: 

Monday 
Tuesday 

4:00pm - 9:30pm 
4:00pm - 9:30pm 

Music Classes 
Music Classes 
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Wednesday 
Thursday 
Friday 
Saturday 
Sunday 

4:00pm - !0:00pm 
6:00pm - 9:00pm 
6:00pm - 9:00 pm 
1:00pm - 6:00pm 
7:00am - 6:00pm 

Music Classes - Bible Study - Staff Meetings 
Music Practice - Bible Study 
DAY OFF 
Music Practice - Bible Study 
Worship - Bible Study- Preaching twice a 
month 

On June 26, 2008, an immigration officer (10) conducted an onsite inspection of the petitioner's 
premises for the purpose of verifying the claims in the petition. The 10 discovered that the 
beneficiary had engaged in unauthorized secular employment during the period of his R -1 status and 
was not at present working for the petitioning organization. The 10 also questioned the need for the 
beneficiary's services as another individual was then fulfilling the duties of the position. 

The director advised the petitioner of the 10's findings in a June 24, 2009 Notice of Intent to Deny 
(NOID) the petition. In response, the petitioner stated in a July 20, 2009 letter that the beneficiary 
worked for the petitioning organization from June 200S through March 2008, at which time his R-l 
visa status ended and, although he remained in the United States for several months awaiting a 
decision on the instant petition, he eventually returned to Guatemala. The petitioner stated that it 
was still in need of the beneficiary's services and that its ability to meet the need of its congregation 
had suffered in his absence. The petitioner submitted a July 20, 2009 letter from the beneficiary, 
who stated that he worked part time in the morning before starting my 
church duties" from October 2006 through February 2008. The petitioner also submitted copies of 
Forms W-2 that it issued to the beneficiary for the years 200S, 2006, 2007 and 2008, on which it 
reported wages of $9,238.4S, $16,464.63, $31,2S0.00 and $6,2S0.00, respectively. 

In his letter accompanying the petitioner's rp<n"n<p to the NOID, counsel argued that although the 
beneficiary worked part time for he was still in a lawful immigration status. 
Counsel stated: 

"Lawful immigration status" does not mean, and has never meant, that a 
nonimmigrant always complies with the conditions of his nonimmigrant status. 
Although the new religious worker regulations do not define "lawful status", this 
phrase is defined elsewhere in the code. For example, it is also used in 8 CFR 
24S.1(b)(6), which precludes adjustment of status by a person "who has failed ... to 
maintain continuously lawful status since entry ... " This section defines "lawful 
immigration status" at 8 CFR 24S.1(d)(l) as follows: 

For purposes of section 24S(c)(2) of the Act, the term 'lawful 
immigration status' will only describe the immigration status of an 
individual who is ... (ii) An alien admitted to the United States in 
nonimmigrant status ... whose initial period of admission has not 
expired or whose nonimmigrant statLis has been extended . .. 
(Emphasis supplied [by counsel]) IFootnote omitted. I 
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Counsel stated that under section 212(a)(9)(B)(ii), "unlawful presence" is defined as someone who 
"is present in the United States after the expiration of the period of stay authorized ... or is present 
in the United States without being admitted or paroled." Counsel further argued that sections 245(c) 
and 245(k) of the Act distinguish between lawful status and unauthorized employment for the 
purpose of adjustment to permanent residency. 

On September 10, 2009, the director denied the petition, finding that by his own admission, the 
beneficiary had engaged in unauthorized employment and therefore the petitioner had not 
established that the beneficiary worked continuously in a qualifying religious occupation or 
vocation for two full years immediately preceding the filing of the petition. On appeal, counsel 
renews his argument that "despite [his] part-time unauthorized employment, the beneficiary'S 
employment was still 'lawful' as that term is used consistently in statutes, regulations and agency 
memos." Counsel further argues: 

[B loth the new and previous R-l regulations make it clear that unauthorized 
employment does not automatically end R-l status. lnstead, they provide a basis for 
ending the status through further govemment action. The old regulation (8 CFR 
214.2(r» ... indicates only that unauthorized employment is a basis for deportation 
proceedings. The new regulations, which require an approved R-l petition before 
admission in R-l status, provide for revocation of the petition if there is a violation 
of the terms and conditions by the petitioner, or if the beneficiary is no longer 
employed by the petitioner. 8 CFR 214.2(f)(I8)(iii)(A).ln this case, the petition was 
never revoked, and the beneficiary was employed by the petitioner until his R-l 
status ended. 

Counsel's argument is without merit. Under 8 C.F.R. § 214.1(e), a nonimmigrant may engage 
only in such employment as has been authorized. Any unauthorized employment by a 
nonimmigrant constitutes a failure to maintain status. Therefore, the beneficiary's work with • 
•••••• amounted to unauthorized employment and a failure to maintain status. The 
regulations at 8 C.F.R. §§ 204.5(m)(4) and (11) require the beneficiary's prior employment to 
have been lawful and authorized. The beneficiary thus placed himself out of status when he 
worked for Da Vinci Marble. 

Furthermore, the record does not establish that the beneficiary worked continuously for the 
petitioner throughout the qualifying two-year period. As discussed above, the documentation 
submitted by the petitioner does not establish that it paid the beneficiary during the last 15 days 
of December 2005 and for several periods in 2006, including a 2V2 month period from July 2006 
to September 15, 2006. Furthermore, as previously discussed, the beneficiary stated that he was a 
self-employed musician and none of the financial information that he included on his IRS Form 
1040 correlate with any of the financial information provided by the petitioner. Additionally, as 
discussed previously, the EIN on the IRS Forms W-2 do not match that recognized by IRS in its 
letter granting the petitioner tax-exempt status. Doubt cast on any aspect of the petitioner's proof 
may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition. Matter of Ho, 19 I&N Dec. at 591. Furthermore, the 
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petitIOner submitted no documentation of the music classes allegedly conducted by the 
beneficiary, such as where the lessons were held and who attended them. These classes constitute 
the majority of the beneficiary's work schedule. 

The petitioner has failed to submit sufficient documentation to establish that the beneficiary worked 
continuously in a qualifying religious occupation or vocation for two full years immediately 
preceding the filing of the petition. 

Beyond the decision of the director, the petitioner has not established that the proffered position 
qualifies as that of a religious occupation. The regulation at 8 C.F.R. § 204.S(m)(S) defines 
"religious occupation" as an occupation that meets all of the following requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating 
or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, fund raisers, 
persons solely involved in the solicitation of donations, or similar positions, 
although limited administrative duties that are only incidental to religious 
functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

According to the schedule the petitioner provided, the primary duties of the position involve 
"music classes." The AAO again notes that the beneficiary indicated that he was a self-employed 
music consultant. The petitioner submitted no documentation to establish that the position is 
recognized as a religious occupation within its denomination or that the duties of the proposed 
position primarily relate to, and clearly involve inculcating or carrying out the religious creed 
and beliefs of the denomination. 

Additionally, the petitioner has not established that the beneficiary seeks to enter the United 
States to work solely as a minister. The regulation at 8 C.F.R. § 204.S(m)(2) provides that the 
alien must: 

Be coming to the United States to work in a full time (average of at least 3S hours 
per week) compensated position in one of the following occupations as they are 
defined in paragraph (m)(S) of this section: 

(i) Solely in the vocation of a minister of that religious denomination; 
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(ii) A religious vocation either m a professional or nonprofessional 
capacity; or 

(iii) A religious occupation either m a professional or nonprofessional 
capacity. 

Similar language appears in the nonimmigrant religious worker regulation at 8 C.F.R. 
§ 214.2(r)(l)(iii). Counsel, the petitioner and the beneficiary all indicate that the beneficiary 
violated this provision of his R-l visa. Accordingly, this brings into issue the credibility of any 
statement made by the beneficiary, including his intent to work solely as a minister of the 
petitioning organization. The 10 reported that another individual is apparently performing the 
work that the beneficiary was allegedly hired to do. This also brings into question the need for 
the beneficiary's services and whether the job offer is for permanent full-time employment. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9 th Cir. 2003); see also Soltane v. DO], 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


