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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner identifies itself as a Christian church of the Assemblies of God denomination. It seeks 
to classify the beneficiary as a special immigrant religious worker pursuant to section 203(b)( 4) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1 1 53 (b)(4), to perform services as a minister and 
director of Christian education. The director determined that the petitioner had not established that the 
beneficiary had the required two years of continuous, lawful, qualifying work experience immediately 
preceding the filing date of the petition. 

On appeal, the petitioner submits statements from its pastor and from the beneficiary. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing ofthe petition. 
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The USCIS regulation at 8 C.F.R. § 204.5(m)(lI) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service 1 documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner filed the Form 1-360 petition on July 21, 2009. On Part 3 of that form, the petitioner 
provided the following information about the beneficiary: 

Materials submitted with the petition indicate that the beneficiary held a nonresident alien Mexican 
border crossing card (BBCCC), issued on February 9, 1998 with an expiry date of February 8, 2008. 
When an alien enters the United States using a BBCCC, the alien is not entitled to remain in the 
United States until the expiry date. Rather, the expiry date is the last day that the alien can use the 
card to enter the United States. 

Based on her BBCCC, the beneficiary entered the United States on October 28, 2005 as a B-2 
nonimmigrant visitor for pleasure. That admission was valid for six months, until April 27, 2006, in 
keeping with the USCIS regulation at 8 C.F.R. § 214.2(b)(2). The USCIS regulation at 8 C.F.R. 
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§ 214.1 ( e) states that a B-2 nonimmigrant may not engage in any employment, and that any 
unauthorized employment by a nonimmigrant constitutes a failure to maintain status. 

Furthermore, the regulation at 8 C.F.R. § 2l4.2(b)(l) limits the initial period of admission for a B-2 
nonimmigrant to one year, after which the alien may apply for extensions of up to six months each. 
The record does not show, and the petitioner does not claim, that the beneficiary ever applied for an 
extension of her B-2 nonimmigrant status. The available evidence, therefore, indicates that the 
beneficiary's B-2 nonimmigrant status expired on April 27, 2006, more than three years before the 
filing of the petition. 

On the employer attestation that accompanied the petition, the petitioner stated that the beneficiary's 
compensation would consist of "[p]ayment for rent and utilities such as electricity, water, and gas." 
The petitioner submitted no documentary evidence to show past payments to the beneficiary. 

On October 26, 2009, the director issued a request for evidence, instructing the petitioner to submit 
documents relating to the petitioner's nonprofit status, the beneficiary's intended compensation, and 
other matters outlined in the pertinent regulations. The director instructed the petitioner to document 
the beneficiary's employment during the two-year qualifying period. The director stated: "If any of 
the experience was gained while working in the United States provide evidence that the beneficiary 
was employed while in lawful status." 

In response, the petitioner submitted information about the beneficiary's duties, copies of utility bills 
and related documents, doctrinal materials from the Assemblies of God denomination, and 
documentation of the petitioner's incorporation in the State of Texas. The petitioner did not submit 
evidence of the beneficiary'S employment or lawful status from 2007 to 2009, or account for its 
absence. 

The director denied the petition on January 7, 2010, stating that the petitioner had not submitted 
"evidence that the beneficiary has been working for at least the two-year period immediately 
preceding the filing of the petition." The director also noted that the beneficiary's October 2005 
entry as a B-2 nonimmigrant did not allow her to work in the United States. The director concluded: 
"the petitioner has failed to establish that the beneficiary has the two-year lawful working experience 
preceding the filing ofthe petition." 

On appeal, pastor of the petitioning church, states: 

[The beneficiary] has and continues to be a member of the Assemblies of God 
organization and despite being a volunteer, fills a strong active role at [the petitioning 
church]. Her role fills that of a wage deserving minister of the faith. . . . Her 
continuous work has only been volunteering in the last two years. 

The beneficiary, in her letter, discusses her strong religious faith and her claimed history of 
volunteer work at various churches since the 1990s. The beneficiary states that she has "never asked 
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for payor wages," although she has received "[ s ]mall offerings or donations." The beneficiary 
states that her spouse supports her and their three children. 

Neither letter addresses the critical issue of the beneficiary's lawful nonimmigrant status (or lack 
thereof). The law authorizes USCIS to grant immigration benefits only within the guidelines set 
forth in statute and regulation. The regulations at 8 C.F.R. §§ 204.5(m)(4) and (II), quoted 
elsewhere in this decision, do not make benefits available to aliens with no lawful status, who 
worked without authorization (whether or not they received payment). 

The petitioner has not contested the director's stated ground for denial. Therefore, the AAO will 
dismiss the appeal. 

Review of the record identifies another deficiency in the record, which results in a second basis for 
denial. The AAO may identify additional grounds for denial beyond what the Service Center 
identified in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 
1025,1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 
143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The USCIS regulation at 8 C.F.R. § 204.5(m)(8) requires the petitioner to establish its tax-exempt 
status by submitting a copy of an IRS determination letter, showing that the petitioner is either an 
IRS-recognized nonprofit organization itself, or that it falls within a group exemption. The director 
instructed the petitioner to submit a copy of an IRS determination letter, but the petitioner has not 
submitted such documentation. The petitioner submitted IRS documentation showing that the IRS 
assigned the petitioner an employer identification number, but this documentation does not show 
tax-exempt status. Tax-paying, for-profit businesses also receive employer identification numbers 
from the IRS. 

The petitioner has submitted evidence regarding its exemption from state taxes, but state tax 
authorities are not the IRS, and state documents do not show exemption from federal income tax. It 
may well be that the petitioner is a recognized tax-exempt organization, either on its own merits or 
through a group exemption granted to the Assemblies of God, but the petitioner has not submitted 
documentary evidence to show it. The non-existence or other unavailability of required evidence 
creates a presumption of ineligibility. 8 C.F.R. § 103.2(b)(2)(i). Any failure to submit requested 
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F .R. 
§ 103.2(b)(l4). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The appeal is dismissed. 


