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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition and it is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)( 4), to perform services as a minister. The director determined that the petitioner had 
not established that the beneficiary worked continuously in a qualifying religious occupation or 
vocation for two full years prior to the filing of the petition. 

Counsel asserts on appeal that the beneficiary qualifies for the proffered position ''based on his work 
experience outside the United States" and that he was on sabbatical while in the United States. 
Counsel submits a brief and additional documentation in support ofthe appeal. 

Section 203(b)(4) ofthe Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1l01(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue on appeal is whether the petitioner has established that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the visa petition. 
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The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m) 
provides that to be eligible for classification as a special immigrant religious worker, the alien 
must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious trammg or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on September 10, 2009. Accordingly, the petitioner must establish that the 
beneficiary was continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 [Wage and Tax Statement] or certified copies of 
income tax returns. 

(ii) Receivednon-salaried compensation, the petitioner must submit IRS 
documentation ofthe non-salaried compensation if available. 
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(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited fmancial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

. 
The petitioner indicated on the Form 1-360, Petition for Amerasian, Widow(er), or Special 
Immigrant, that the beneficiary's current nonimmigrant status was "R -1 on appea1." The petitioner 
submitted a copy ofthe beneficiary's R-1 visa valid from September 8, 2005 to August 14,2008 to 
work for the National Wesleyan Church. The petitioner also submitted a copy of an August 4, 2008 
Form 1-797, Notice of Action, notifYing the petitioner of USC IS receipt of its Form 1-129, Petition 
for a Nonimmigrant Worker, filed on behalf of the beneficiary, and a copy of a July 14, 2009 Form 
1-797 acknowledging USCIS receipt ofthe petitioner's Form 1-290B, Notice of Appeal or Motion. 

The petitioner provided copies of IRS Forms W-2 that were issued to the beneficiary by the 
National Wesleyan Church in 2007 and 2008, reporting wages paid of $36,262.28 and $21,541.78, 
respectively. The petitioner also submitted a copy of a March 16, 2008 employment memorandum 
between the beneficiary and the petitioner, indicating that the beneficiary would become pastor of 
the petitioning organization and that beginning on May 1, 2008, the petitioner would pay the 
beneficiary an annual salary of $55,000. A separate document of pastoral compensation indicates 
that the beneficiary would also receive a monthly allowance of $3,500, which includes rent and 
utilities. 

In a January 21, 2010 request for evidence (RFE), the director instructed the petitioner to provide 
documentation to establish that the beneficiary has the required two years qualifYing experience: 

Provide experience letters written by the previous and current employers that include 
a breakdown of duties performed in the religious occupation for an average week. 
Include the employer's name, specific dates of employment, specific job duties, 
number of hours worked per week, form and amount of compensation, and level of 
responsibility/supervision. In addition, submit evidence that shows monetary 
payment, such as pay stubs or other items showing the beneficiary received 
payment. If any work was on a volunteer basis, provide evidence to show how the 
beneficiary supported himself during the two-year period or what other activity the 
beneficiary was involved in that would show support. If any of the experience was 
gained while working in the United States provide evidence that the beneficiary was 
employed while in lawful status. 

The director also instructed the petitioner that "[i]fthere was a break in the continuity of the work 
during the preceding two years explain the reason for the break." 
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In a M~etter submitted in response, the petitioner, through its treasurer and board 
membe_ stated that the beneficiary "has been wor~ince 1979 as a 
Pastor." The petitioner provided a March 2, 201 0 letter from ~ho identified 
himself as a member ofthe board of trustees for the National Wesleyan Church (NWC). According 
to Mr. the beneficiary was hired as senior pastor with NWC on August 8, 2005 and 
subsequently entered into a renewal agreement with NWC on April 13, 2007 for a "guaranteed" 
term of employment of four years. The petitioner provided a copy of the ''pastoral call agreement" 
between the beneficiary and NWC confirming an employment offer for the period from May 1, 
2007 through April 30, 2011 with an annual salary of$43,083.66. 

The petitioner resubmitted a copy ofthe beneficiary'S IRS Forms W-2 for the years 2007 and 2008; 
it submitted no similar documentation for 2009. The petitioner provided an uncertified copy of the 
beneficiary's unsigned and undated IRS Form 1040, U.S. Individual Income Tax Return, for 2008, 
on which he reported wages of$41,042, although the IRS Form W-2 from the NWC reports wages 
paid of$21,541.78. The petitioner provided no other documentation of any income received by the 
beneficiary in 2008. 

USCIS records reflect that the beneficiary was approved for R-I status, valid from August 23, 2005 
to August 14, 2008, to work for NWC. An August 1, 2008 Form 1-129 filed on behalf of the 
beneficiary by the petitioner was denied by the director on June 8, 2009. On appeal of that decision, 
the AAO remanded the matter to the director for additional action and consideration. The AAO 
subsequently dismissed the petitioner's appeal on October 21,2010. 

In denying the petition, the director found that the petitioner had provided no documentation to 
establish that the beneficiary was authorized to work in the United States after August 14, 2008, 
provided no documentation of any compensation for work received by the beneficiary after June 28, 
2008, and provided no documentation to explain the discrepancy in the amount of compensation 
reported on the beneficiary's 2008 IRS Form W-2 and his 2008 IRS Form 1040. 

Counsel alleges on the Form 1-290B that the director did not consider the beneficiary'S work prior 
to entering the United States. Counsel, however, did not further address this issue in his brief 
Counsel instead argues that the beneficiary has been on a sabbatical since June 2008, and that 
pursuant to 8 C.F.R. § 204.5(m)(4)(iii), there was no break in the continuity of his work 
experIence. 

Counsel states that the four-year employment agreement between the beneficiary and the NWC 
has not been terminated, and thus the beneficiary has been continuously employed since 2005. 
Counsel states that based on allegations of fraud by the attorney of NWC, USCIS "decided to 
prosecute" the beneficiary. Counsel states that the beneficiary has been in removal proceedings 
since June 2008 and is "not free to leave the United States without explicit written permission by 
the EOIR which the Court has not provided" and therefore the beneficiary "cannot exercise a 
choice to depart the United States." Counsel states that the ''NWC has refused to provide pay 
stubs to show [the beneficiary] past June 2008 in violation of the guaranteed 4-year Pastoral 
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Renewal Agreement" and that the beneficiary has received assistance for members and former 
members of the NWC. Counsel alleges that the beneficiary has not engaged in any secular work. 

Counsel's argument is without merit. First, counsel does not allege that the beneficiary did no 
work from June 2008 to September 10, 2009, only that he did not engage in secular work. The 
March 16, 2008 employment memorandum between the beneficiary and the petitioner indicates that 
he would become pastor of the petitioning organization and begin receiving a salary of$55,000 on 
May 1, 2008. Counsel's argument that the beneficiary continued to be employed by NWC 
pursuant to the terms of its employment agreement is not supported by the evidence of record. In 
his September 21,2011 letter, submitted on appeal, the beneficiary admits that he resigned from 
NWC in April 2008 and was terminated from his position on May 30, 2008. The beneficiary 
states that several members left the church with him and formed a new church, the petitioning 
organization, on April 16, 2008. On its income statement for the period ending March 31, 2009, 
the petitioner indicated that it provided the beneficiary with a "pastor appreciation" payment of 
$1,105. 

The record does not establish that the beneficiary is on sabbatical. Rather, it establishes that he 
was terminated from his previous position for which he was approved for R-l status, that he is 
presently in removal proceedings, that he has not been approved for any other work in the United 
States, and that he has performed some work for the petitioning organization without 
authorization. Any work performed in the United States without prior authorization interrupts the 
beneficiary's continuous work experience for the purpose of this visa petition. 

The petitioner has failed to establish that the beneficiary worked continuously in a qualifying 
religious occupation or vocation for two full years immediately preceding the filing of the 
petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not 
been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


