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DISCUSSION: The Director, California Service Center, ("the director") denied the employment-based 
immigrant visa petition. The petitioner timely filed an appeal to the denied petition. The matter is now 
before the Administrative Appeals Office ("AAO") on appeal. The AAO will dismiss the appeal. 

The petitioner is a Church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as an assistant pastor. On August 3, 2009

1 
the petitioner filed a 

Form 1-360 petition. On June 8, 2010, the director denied the petition because she found that the 
evidence was insufficient to establish that the beneficiary has been performing lawful religious work 
as an assistant pastor for at least the two year period immediately preceding the filing of the petition. 

On appeal, the petitioner submits a brief and further documentation. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The director erroneously stated that the petition was filed on August 31,2009. 
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The issue here is whether the beneficiary possesses two years of continuous, lawful work experience 
in the country immediately prior to the filing of the form 1-360 petition. 8 C.F.R. § 204.5(m)(4) 
states that: 

(m) Religiolls workers. This paragraph governs classification of an alien as a special 
immigrant religious worker as defined in section 101(a)(27)(C) of the Act and under 
section 203(b)( 4) of the Act. To be eligible for classification as a special immigrant 
religious worker, the alien (either abroad or in the United States) must: 

* * * 

(4) Have been working in one of the positions described in paragraph (m)(2) of this 
section, either abroad or in lawful immigration status in the United States, and after 
the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the work 
during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for sabbatical 
that did not involve unauthorized work in the United States. However, the 
alien must have been a member of the petitioner's denomination throughout 
the two years of qualifying employment. 
(Emphasis added) 

Further, 8 C.F.R. § 204.5(m)(11) states that: 

(11) Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petItIOner must submit IRS 
documentation of the non-salaried compensation if available. 
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(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was 
maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage 
account statements, trust documents signed by an attorney, or other 
verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 
(Emphasis added) 

The record reflects that the current Form 1-360 petition was filed on August 3, 2009. According to 
the regulation above, the beneficiary must have been working in lawful status for two years prior to 
the filing of the petition, from August 3, 2007 to August 3, 2009. According to the Form 1-360 
petition, the beneficiary stated that her date of arrival into the United States was on January 20, 
2005. On the same date the petitioner submitted the Form 1-360 petition, the beneficiary submitted a 
Form 1-485, Application to Register Permanent Residence or Adjust Status in which the beneficiary 
indicated her date of last arrival into the United States as July 22, 2005. United States Citizenship 
and Immigration Service ("USCIS") records confirm that the beneficiary entered the United States 
on July 22, 2005. On both the Forms 1-360 and 1-485, the same Form 1-94 number was provided. In 
the record prior to the appeal and on appeal, the petitioner submitted the beneficiary's Form 1-94 
which shows that the beneficiary again entered the United States on July 14, 2009. On appeal, the 
petitioner through counsel stated that that the beneficiary left the United States on August 12, 2005, 
spent time in the Dominican Republic, and returned to the United States on July 14, 2009, as a B-2 
nonimmigrant visitor. 

The USCIS regulation at 8 C.F.R. § 214.1(e) states that a B-2 nonimmigrant may not engage in any 
employment, and that any unauthorized employment by a nonimmigrant constitutes a failure to 
maintain status. Accordingly, the petitioner has not shown that the beneficiary has been working in 
lawful status from July 14, 2009 until August 3, 2009, the date the Form 1-360 petition was filed. 
The petitioner has made no claim and the record does not establish that the beneficiary had a 
qualifying break from employment as set forth in the regulation at 8 C.F.R. § 204.5(m)(4)(i-iii). 

The petitioner's counsel argues that the beneficiary obtained her two years of work experience in the 
Dominican Republic. Counsel states in his appeal brief: 

The Petition was filed on August 31,2009. The time elapsed between the start of the 
beneficiary'S qualifying religious work and the time she filed was two years and five 
months. Only two years of qualifying religious work is needed pursuant to INA 
1O(a)(27)(C)(m)(1). Thus the beneficiary qualifies as a religious worker and her 1-
360 should be approved. 
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Counsel further states that: 

Despite the Petitioner's best attempts to show USC IS, through pay-stubs (from March 
30, 2007 through the date of the petition), explanations and statements (from counsel 
and the Sf. Pastor), the beneficiary's resume and an 1-94 dated July 14, 2009, all of 
which state either explicitly or implicitly that the petitioner gained her two years of 
qualifying experience outside the United States, USCIS denied the petition because it 
determined that the "beneficiary had not been lawfully working since at least 
8/31/2008 ... " This is obviously incorrect. This error cannot stand and must not 
prevent the approval of this petition. 

The AAO reviewed the beneficiary's pay stubs from the Dominican Republic. These pay stubs, 
submitted with both the petition and on show that the beneficiary had been 
working in the Dominican Republic at the until March 30, 2009. 
The AAO finds that these pay stubs are insufficient to meet the standards of regulation above for 
several reasons. First, on every pay stub paid to the beneficiary, the petty cash numbers sequentially 
increases by one each month. This creates the inference that the pay stubs are solely used to pay the 
beneficiary and that the church in the Dominican Republic has no other expenses or employees or 
independent contractors. Further, the pay stubs are solely in English and are each stamped with the 
word "PAID." These pay stubs appear to be original documents and not translations. The petitioner 
provides no explanation for why pay stubs from the church in the Dominican Republic are all in 
English. These discrepancies make the AAO question whether these pay stubs are genuine. Matter 
of Ho, 19 I&N Dec. 582, 591 (BIA 1988), states: 

Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petition. 

In addition, the regulation at 8 C.F.R. 204.5(m)(1l) requires that if the beneficiary received salaried 
compensation, the petitioner must submit proof of this, such as an IRS Form W-2 or certified copies 
of income tax returns. The regulation further states that if the beneficiary was employed outside the 
United States for the requisite two year period, the petitioner must submit comparable evidence of 
the religious work. Pay stubs are not comparable to IRS Forms W-2 or certified copies of income 
tax returns. The petitioner submits no explanation for the lack of documentation regarding the 
beneficiary's taxes from the Dominican Republic. 

Finally the pay stubs do not establish the beneficiary's continuous employment during the requisite 
two year period. The last pay stub submitted is dated March 30, 2009. As the regulation 8 C.F.R. 
§ 204.S(m)(4) states, the beneficiary's two years of experience must be immediately preceding the 
filing of the petition, the petitioner must show that the beneficiary had been working during the two 
year period from August 3, 2007 until August 3, 2009. Here, even if the documentation were 
sufficient, the petitioner has not shown that the beneficiary had been working in the Dominican 
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Republic from March 30, 2009 until July 14, 2009, when the beneficiary left the Dominican 
Republic to arrive in the United States. 

In her decision, the director cited the relevant regulations at 8 C.P.R. §§ 204.5(m)(4) and (11) but 
based her determination that the petitioner failed to establish the beneficiary's continuous 
employment during the requisite two-year period on the beneficiary's unlawful status in the United 
States. As discussed above, although the AAO does not concur with the director's rationale, the 
AAO concurs with the ultimate determination that the petitioner failed to establish the beneficiary 
was continuously employed from August 3,2007 to August 3,2009. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed 


