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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition on March 28, 2011. The petitioner filed a timely appeal with the Administrative Appeals 
Office (AAO). The AAO will dismiss the appeal. 

The petitioner is an individual I who seeks classification as a special immigrant religious worker 
pursuant to section 203(b)( 4) of the Immigration and Nationality Act (the Act). 8 U.s.c. ~ I 153( h)( 4). 
to perfornl services as a choir pianist. The director determined that the Bultasa Buddhist Temple of 
Chicago had not established that the petitioner had the requisite two years of continuous. lawful. 
qualifying work experience immediately preceding the filing date of the petition. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
descrihed in section IOI(a)(27)(C) of the Act, 8 U.S.c. § I 101 (a)(27)(C). which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admi.ssion. has 
been a member of a religious denomination having a bona fide nonprofit. religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation. or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501 (c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

At issue on appeal is whether or not the petitioner had the requisite two years of continuous. lawful. 
qualifying work experience immediately preceding the filing date of the petition. 

I The alien signed the Form 1-360 under Part 10. Therefore, the AAO considers her to be petitioner 
in this instance. 
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The U.S. Citizenship and Immigration Services (USClS) regulation at X C.F.R. ~ 204.5(m)(-+) 
requires the petitioner to show that she has been working as a minister or in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petitioner filed the petition on November 23, 2010. Therefore, the petitioner must cqahlish tllat she 
was continuously performing qualifying religious work throughout the two years immediately prior 
to that date. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(l1) reads: 

(11) EI'id01cc relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptahle 
break in the continuity of the religious work, must have occurred aftcr the age of 14. 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must suhmit IRS 
documentation that the alien received a salary, such as an IRS FOllll W-l or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petItIoner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two year.s, the 
petitioner must submit comparahle evidence of the religious work. 

On the Form 1-360 petition, the petitioner indicated that she arrived in the United States on July 29, 
2008. Therefore, the petitioner was in the United States throughout the entire two-year qualifying 
period. As it relates to the qualifying period, on the Form 1-360, under "Cull'ent Nonimmigrant Status," 
the petitioner wrote "R-I" with an expiration date of October 22, 20 II. The record shows that thc 
petitioner possessed R-I nonimmigrant status from June 1,2006 to May 3 L 2009 and thell li'om May 
II, 2010 to October 22, 20 II. 

The director denied the petition on May 28, 2011, finding 
had failed to establish that the petitioner maintained continuous employment during the two years 
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preceding the filing of the petition. The director indicated that the petitioncr failed to possess 
authorization to work between June I. 2009 and May 10, 2010. The director highlightcd that the 
petition did not list the petitioner's periods of R-I nonimmigrant status separately, hut rather togethcr, 
without noting the nearly one-year gap in between them. The director found that counsel had not 
truthfully presented the periods of the petitioner's R-I nonimmigrant status, as she had implied by 
omission that the petitioner had possessed continuous employment authorization. Thc director 
concluded that the petitioner's employment between June 1,2009 and May 10,2010 was unlawful. 

The director noted that the November 22, 20 I 0 letter of 
petition had stated that the petitioner began working for the 
Octoher 22, 2009. The director found that the petitioner's employment there since 
was not authorized, as it fell during the two-year qualifying period. The director concluded that the 
petitioner had engaged in unauthorized employment in the United States. Accordingly, the director 
stated that the petitioner did not meet the employment requirements for the two-year period preceding 
the filing of the petition. 

On appeal, counsel asserts that the petitioner was lawfully employed throughout the qualifying period. 
Counsel states that prior counsel from the same law finn spoke by phone with a USClS officer in the 
California Service Center in October of 2009. Counsel claims that the officer told prior counsel that 
USCIS lost Fonn 1-129 filing for the petitioner. which 
covered the period of the petitioner's lapsed authorized employment status. Counsel highlighrs the 
director's finding that she had presented incorrect dates regarding the petitioner's elllploYlllent 
authorization and contends that the director's findings directly contradicted the assurances of the officer. 
Counsel concludes that the petitioner possessed the required experience and continued, authorized status 
at the time of filing and that USCIS should have issued a Request for Evidence (RfE) had tt felt 
otherwise. 

Counsel submits an affidavit from prior counsel, dated May 26, 2011, regarding his 
purported phone conversation with the officer and claiming that USCIS would be adjudicating the 
misplaced petition immediately nunc pro tunc so that the petitioner would have possessed authorized 
status during the lapsed period. Counsel also includes a copy of an October 19, 2009 email from the 
officer to stating that USCIS would approve the Form 1-129 petition for June I. 2()()() 
to May 31, the petitioner to file an extension for the remaining period of eligibility from 
June I, 2009 to May 31, 20 II. Counsel additionally resubmits a copy of a letter dated October 19, 2009 
from the to the officer, indicating that it would like for him to 
continue processing its R- on of the petitioner. Counsel had previously submitted a 
copy of this same letter with the November 23, 2010 petition. 

As previously indicated, however, the periods ultimately granted to the petitioner for R-I status 
covered only June 1,2006 to May 31, 2009 and May 11,2010 to October 22, 2011. Although the 
officer may have had discretion to do so and may have indicated that the petitioner's status \\ould he 
granted nunc pro tunc, the R-I status was not granted retroactively. 
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The opinion of a ,ingle USCIS official is not binding and no USCIS officer has the authority to rrc
adjudicate a petition. See Matter of' /zummi, 22 I&N Dec. 169, 196. Thus, the officer's alleged 
comments via phone and written statements via email bear no weight upon the matter at hand in 
front of the AAO. The fact remains that the petitioner did not have R-l status from June I. 2009 to 
May 10,2010. 

Counsel asserts that thc retitioner's break in status from June I, 2009 to May 10, 2010 was 
permitted under 8 C.F.R. § 204.5(m)(4)(ii). Counsel states that the petitioner was on sabbatical from 
her duties and was not engaged in unauthorized employment at that time. Counsel has rrovided no 
evidence that the petitioner was on sabbatical during that time period. Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy thc petitioner's burden of 
proof. The unsupported assertions of counsel do not constitute evidence. Matter or Ohaighclla, 19 
I&N Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1.3 n.2 (B IA 1'183): iv/aller (1/ 
Ramirez-Sanche;:, 17 I&N Dec. 503. 506 (BIA 1980). 

With regard to counsel's argument that the director failed to issue an RFE, the rcgulation at S C.F.R. 

§ 103.2(b)(8) provides in pertinent part: 

(ii) Initial evidence. If all required initial evidence is not submitted with the application 
or petition or docs not demonstrate eligibility, USCIS in its discretion may deny the 

application or petition for lack of initial evidence or for ineligibility or request that the 

missing initial evidence be submitted within a specified period of time as determined by 

USCIS. 

(iii) Other evidence. If all required initial evidence has been submitted but the evidence 

submitted does not establish eligibility, USCIS may: deny the application or petition for 
ineligibility: request more information or evidence from the applicant or petitioner, to be 

submitted within a specified period of time as determined by USCIS: or notify the 
applicant or petitioner of its intent to deny the application or petition and thc basis for 

the proposed denial, and require that the applicant or petitioner submit a response within 

a specified period of time as determined by USCIS. 

A review of the record reflects that the director adjudicated the petition based on the evidence submitted 

at the timc the petition was filed. The director did not deny the petition because initial evidence was 

missing: rather the submitted evidence failed to establish eligibility for the benefit. The AAO finds that. 

in denying the petition, the director complied with 8 C.F.R. §§ 103.2(b)(8)(ii) and (iii). FUl1hennore, 

8 C.F.R. §§ 103.2(b)(8)(ii) and (iii) provide for discretionary authority to request additional evidence, 

provide notice of the director's intent to deny the application or petition, or deny the petition or 

application. In this case, the director exercised her discretionary authority and denied the petition hased 

on the evidence submitted by the petitioner not establishing eligibility for the benefit. For these reasons, 
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the AAO is not persuaded hy counsel's argument that the director en'ed in her decision regarding this 

matter. Regardless, even if given an opportunity to respond to an RFE, counsel has not proffcred what 

evidence could have been submitted to demonstrate the petitioner's continuous lawful status. 

As previously stated, the pet status from June 1. 2009 to May 10.2010. hut 
she began working for the on October 22. 2009. The 
regulation at 8 C.F.R. * 204.S(m)(4) prohibits USeIS from considering work that was not "in lawful 
immigration status" and any "unauthorized work in the United States." The regulation at 8 C.F.R. * 204.S(m)( II) requires that "qualifying prior experience ... must have bccn authorizcd under 
United States immigration law." Therefore, the regulations, separately and together, require that 
USelS must have affirmatively authorized the petitioner to perform any claimed religious 
employment while in the United States. The record therefore reflects that the petitioner was not in an 
authorized immigration status throughout the two years immediately preceding the filing of the visa 
petition. Accordingly, any work that she may have performed in an unauthorized status would intenupt 
the continuity of the qualifying work experience. 

As an additional matter beyond the lawful employment issue, the AAO also finds that the petitioner 
has not submitted sufficient documentary evidence indicating that her employment during the tW()

period was continuous. Thc petitioner purportedly began working fClr the _ 
on October 22, 2009, but the petitioner and counsel have failed tn 

provide any documentation in accordance with the regulations at 8 C.F.R. §§ 204.S(m)( II )(i)-(iii) to 
demonstrate her cmp and compensation prior to October 22, 2009 and for the_ 

sut'Se(jUelnt to that date. 8 C.F.R. § 204.5(m)(4). 

The petitioner has failed to submit sufficient documentation to establish that the petitioner worked 
continuously in a qualifying religious occupation or vocation for two full years immediately preceding 
the filing of the petition. 

As an additional matter, the AAO finds that the petitioner has not established that the position of 
choir pianist qualifies as that of a religious occupation. The USeIS regulation at 8 C.F.R. 
§ 204.5(m)(S) defines religious occupation as an occupation that meets all of the Collowing 
requirements: 

(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(8) The duties must be primarily related to, and must clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. 

(e) The duties do not include positions that are primarily administrative or support 
such as janitors, maintenance workers, clerical employees, fund raisers, persollS 
solely involved in the solicitation of donations, or similar positions, although limited 
administrative duties that are only incidental to religious functions are permissible. 
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(D) Religious study or training for religious work does not constitute a religious 
occupation. but a religious worker may pursue study or training incident to status. 

In a November 22. 2010 signed letter from counsel submitted with the ition. counsel states that 
the petitioner began working for October 22. 2009. The 
letter indicates the materials that the petitioner has with the petition, including information 
regarding the petitioner's work history and the petitioner's religious and educational credentiah. 

The petitioner submitted a certificate of membership from the 
the same denomination as the petitioner from November 1. 1999 to October 30, 2005. Thc petitioner 
also included her resume, copies of her academic degree certificates. documents reflecting her 

with Buddhist music as a and literature highlighting her involvement with the 
well as the relationship between Buddhislll and Illusic. 

The petitioner submits a summary of the position of choir pianist's responsibilities as an addendulll 
to the petition: 

The Pianist is responsible to provide a spiritual guide through music, responsible to 
assist the choir in understanding and interpreting deeper meaning of songs and their 
Buddhist connotations, responsible to play traditional Buddhist musical functions, 
responsible to select proper Korean traditional music on different events and services. 
responsible to teach and guide Buddhist music to the chorus group and congregations. 
responsible to educate Buddhist traditional music and its philosophy to the children of 
the Temple to be enlightened for the better and harmonious future. I sic I 

With the petition. the petitioner additionally submits a list of the petitioner's job duties and 
responsibilities: 

• Provide piano accompaniment for the temple choir during the dharma services that take 
place weekly, as well as semi-weekly choir practices for the services. 

• Provide piano accompaniment for the early morning and evening services: 

• Lead, guide, and accompany the tcmple choir as a pianist during public performances. 
including Buddha's Birthday Celebration, Korean Day Cultural Celebration, Asian 
Cultural Celebration, and choir practices for performances. 

• Responsible for piano school program, teaching and guiding traditional Korean Buddhist 
temple music through piano and music to children and teenagers to cultivate Buddhist 
way of life. and add cultural variety within the community and enhance the Buddhist 
culture to people in general. 
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• Provide piano accompaniment for wake and wedding services. I sic I 

also submits a signed October 31. 20 I 0 leller of 
sponsorship . functions of the position of pianist. her schedule. the 
training and experience necessary for the job. and a list of the petitioner's credentials. 

The petitioner has failed to demonstrate that her denomination recognizes the position of choir 
pianist as a religious occupation. The record of proceeding does not include documentation to this 
effect. The AAO finds that the petitioner has failed to submit evidence that the position of choir 
pianist is a recognized occupation within the petitioner's denomination. Further. the duties do not 
clearly involve inculcating or carrying on the religious creed and beliefs of the Buddhist religion. 
Thus. the petitioner has not established that the position of choir pianist qualifies as that of a 
religious occupation. 

An application or petition that fails to comply with the technical requirements of the law Illay he 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025. 1043 (E.D 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003): see also Soltane v. DOl, 381 F,3d 143. 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons. In visa petition proceedings. the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act. 
8 U.s.c. * 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


