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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The Administrative Appeals Office (AAO) rejected an improperly filed appeal and
instructed the director to reissue the decision. The director reissued the decision, and the petitioner
has filed an appeal. The AAO will reject the appeal as untimely filed.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) requires that the
affected party or the attorney or representative of record must file the complete appeal within 30
days of service of the unfavorable decision. Whenever a person has the right or is required to do
some act within a prescribed period after the service of a notice upon him and the notice is served by
mail, 3 days shall be added to the prescribed period. Service by mail is complete upon mailing.
8 C.F.R. § 103.8(b).

Under the U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 103.2(a)(1),
very benefit request or other document submitted to DHS must be executed and filed in accordance
with the form instructions, and such instructions are incorporated into the regulations requiring its
submission. A benefit request which is not . . . submitted with the correct fee(s) will be rejected.
8 C.F.R. § 103.2(a)(7). Therefore, USCIS will not consider a benefit request, such as an appeal, to
be properly filed until and unless it includes the correct fee.

The director issued the decision on April 18, 2012, and gave notice to the petitioner that it had 33
days to file the appeal. The petitioner dated the Form I-290B Notice of Appeal May 17, 2012, but
the director did not receive it until May 23, 2012, 35 days after the denial date. This filing date
would have been untimely even if the petitioner had properly filed the appeal on that date. The
record shows, however, that the director rejected the appeal for including an incorrect fee. The
petitioner resubmitted the appeal with the proper fee on June 28, 2012, 69 days after the denial date.
Accordingly, the appeal was untimely filed.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion,
and a decision must be made on the merits of the case. The official having jurisdiction over a
motion is the official who made the last decision in the proceeding, in this case the service center
director. See 8 C.F.R. § 103.5(a)(1)(ii). The director marked the appeal as untimely, but did not
consider the untimely appeal as a motion. Instead, the director forwarded the matter to the AAO.

Because the appeal was untimely filed, the AAO must reject the appeal.

ORDER: The appeal is rejected.


