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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(4), to perform services as an international student missionary. The director 
determined that that the petitioner had failed to demonstrate that the beneficiary had engaged in 
full-time employment for two full years immediately preceding the filing of the visa petition. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on appeal is whether the petitioner has demonstrated that the beneficiary had 
engaged in full-time employment for two full years immediately preceding the filing of the visa 
petition. 

The regulation at 8 C.F.R. § 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 
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(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious trmmng or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. 
The petitioner filed the Form 1-360 on November 2, 2009. Accordingly, the petitioner must 
establish that the beneficiary was continuously employed in qualifYing religious work throughout 
the two-year period immediately preceding that date. 

The regulation at 8 C.F.R. § 204.5(m)(lI) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petItIOner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 [Wage and Tax Statement] or certified copies of 
income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
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documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

On the Form 1-360 petition, which the petitioner filed on November 2, 2009, the petitioner 
indicated that the beneficiary arrived in the United States on November 21, 2004. Therefore, the 
beneficiary was in the United States throughout the entire two-year qualifying period. On the 
Form 1-360, under "Current Nonimmigrant Status," the petitioner wrote "R-l." The record 
shows that the beneficiary's R-1 nonimmigrant religious worker status expired on March 29, 
2011. 

In an October 28, 2009 signed letter accompanying the petition, the petitioner indicated that the 
beneficiary had been working there full-time for the past three and a half years as an international 
student missionary who helps to interpret for Chinese congregants. As part of its response to the 
director's February 19,2010 Request for Evidence (RFE), the petitioner submitted a signed letter 
dated March 14, 2010, stating that the beneficiary had been volunteering there full-time for the two 
years prior to the filing of the petition. The petitioner explained that its church has only one full
time paid worker, its pastor. All other workers are volunteers. The petitioner stated that the 
beneficiary provides needed interpreter and teaching services for its church. The petitioner claimed 
that the beneficiary's prior job in Taiwan was as a financial planner and that he has enough financial 
support for his family to be able to work on an unpaid, volunteer basis. The petitioner stated that it 
would compensate the beneficiary for gas expenses for his vehicle. On the petition, the petitioner 
had further stated that it would only reimburse the beneficiary for his expenses related to the church. 
In addition, the petitioner would allow the beneficiary'S children to attend its church school at no 
cost and would help him with his utilities if needed. 

The petitioner submitted a separate signed letter dated March 14, 2010, clarifying the religious 
nature of the beneficiary's ministerial duties and responsibilities, such as missionary outreach, 
religious instruction, and Christian school math teaching, all amounting to approximately 45 hours 
of work each week. 

The petitioner submitted the beneficiary's 2008 and 2009 Internal Revenue Service (IRS) Forms 
1040EZ, which indicate that he did not earn any wages, salaries, or tips for those years. The 
petitioner additionally submitted a signed letter for the beneficiary dated March 14, 20 I 0, stating 
that he had previously worked as a financial planner in Taiwan for ten years. Accordingly, he had 
real estate worth $500,000.00 and a yearly pension of approximately $50,000.00. The beneficiary 
claims that he does not need supplemental income from the petitioner's church. 



Page 5 

On appeal, the petitioner states is the only employee who is paid 
for his work. The petitioner states that the beneficiary has worked as a volunteer for the church for 
the past four years and has been able to fully support himself while doing so. 

The AAO finds the petitioner's claim of the beneficiary's prior voluntary employment 
insufficient to establish eligibility. In supplementary information published with the proposed 
rule in 2007, U.S. Citizenship and Immigration Services (USCIS) stated: 

The revised requirements for immigrant petitions and nonimmigrant status require 
that the alien's work be compensated by the employer because that provides an 
objective means of confirming the legitimacy of and commitment to the religious 
work, as opposed to lay work, and of the employment relationship. Unless the alien 
has taken a vow of poverty or similarly made a formal lifetime commitment to a 
religious way of life, this rule requires that the alien be compensated in the form of a 
salary or in the form of a stipend, room and board, or other support so long as it can 
be reflected in a W-2, wage transmittal statements, income tax returns, or other 
verifiable IRS documents. USCIS recognizes that legitimate religious work is 
sometimes performed on a voluntary basis, but allowing such work to be the basis for 
an R-l nonimmigrant visa or special immigrant religious worker classification opens 
the door to an unacceptable amount of fraud and increased risk to the integrity of the 
program. In this rule, USCIS is proposing to implement bright lines that will ease the 
verification of petitioner's claims in the instances where documentary evidence is 
required. 

72 Ped. Reg. 20442, 20446 (April 25, 2007). When USCIS issued the final version of the 
regulation, the preamble to that final rule incorporated the above assertion by reference: "The 
rationale for the proposed rule and the reasoning provided in the preamble to the proposed rule 
remain valid and USCIS adopts the reasoning in the preamble of the proposed rule in support of 
the promulgation of this final rule." ·73 Ped. Reg. 72275, 72277 (Nov. 26, 2008). 

The AAO quotes 8 C.P.R. § 204.5(m)(l1)(iii) again here, along with its prefatory clause from 8 
C.P.R. § 204.5(m)(l1): 

If the alien was employed in the United States during the two years immediately 
preceding the filing of the application and ... [r]eceived no salary but provided for 
his or her own support, and provided support for any dependents, the petitioner must 
show how support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution records, 
brokerage account statements, trust documents signed by an attorney, or other 
verifiable evidence acceptable to USCIS. 

The self-support here relates to nonimmigrant religious workers who are part of an established 
missionary program. 8 C.P.R. § 214.2(r)(11)(ii). In this instance, the record does not establish that 
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the beneficiary was in a specific missionary program. Accordingly, the petitioner's voluntary work 
in the United States does not count toward the two-year continuous work requirement. 

The petitioner has failed to submit sufficient documentation to establish that the beneficiary worked 
continuously in a qualifying religious occupation or vocation for two full years immediately 
preceding the filing of the petition. 

Beyond the decision of the director, the AAO notes that 8 C.F.R. § 204.S(m)(1O) states that an 
employer must intend to compensate the beneficiary for performance of the proffered position in the 
future. Such compensation may be salaried or non-salaried. The petitioner stated on the petition 
that it intended to reimburse the beneficiary for his expenses only, to help him with utilities if 
needed, and to provide free entry for his children to the petitioner's school. The beneficiary further 
indicated that he would rely on his own pension for his self-support. The petitioner has not 
indicated that it has specific plans to compensate the beneficiary for his work. The AAO highlights 
the fact that future self-support as an immigrant is not qualifying. 

The AAO additionally finds that the petitioner has failed to submit an Internal Revenue Service 
(IRS) SOl(c)(3) letter, establishing its qualifying tax-exempt status. The petitioner submitted a June 
9,2009 letter from the IRS, but the letter states that the IRS had not yet recognized the petitioner's 
church as being tax exempt. 

The USCIS regulation at 8 c.F.R. § 204.S(m)(8) reads, in full: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the Internal Revenue Service 
(IRS) establishing that the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under section 
SOl(c)(3) of the Internal Revenue Code of 1986, or subsequent amendment or 
equivalent sections of prior enactments of the Internal Revenue Code, as 
something other than a religious organization: 

(A) A currently valid determination letter from the IRS establishing that 
the organization is a tax-exempt organization; 
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(B) Documentation that establishes the religious nature and purpose of 
the organization, such as a copy of the organizing instrument of the 
organization that specifies the purposes of the organization; 

(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious purpose and 
nature of the activities of the organization; and 

(D) A religious denomination certification. The religious organization 
must complete, sign and date a religious denomination certification 
certifying that the petitioning organization is affiliated with the religious 
denomination. The certification is to be submitted by the petitioner along 
with the petition. 

The AAO emphasizes that this is not a finding that the petitioner is not a church or that the 
petitioner does not qualify for tax-exempt status. At issue, here, is whether the petitioner has met its 
burden of proof by submitting specific documentation identified in the regulations. The petitioner 
has not met that burden. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


