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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
AAO will dismiss the appeal. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(4), to perform services as an associate pastor. The director determined that the 
petitioner had not established that the beneficiary had the requisite two years of continuous, 
lawful, qualifying work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel, evidence regarding the governance of the 
beneficiary's previous employer, and evidence regarding the beneficiary's 
employment there. 

Section 203 (b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.P.R. § 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a 
qualifying religious occupation or vocation, either abroad or in lawful immigration status in the 
United States, continuously for at least the two-year period immediately preceding the filing of 
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the petition. The petitioner filed the petition on October 31,2008. Therefore, the petitioner must 
establish that the beneficiary was continuously performing qualifying religious work throughout the 
two-year period immediately preceding that date. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petItIOner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

The issue in this case is whether the beneficiary engaged in unauthorized employment during the 
two-year qualifying period, thereby failing to maintain lawful status and failing to meet the 
requirements of 8 C.F.R. §§ 204.5(m)(4) and (11). 

The regulations at 8 C.F.R. §§ 214.2(r)(3)(ii)(E), as were in effect in 2005 and 2007 when the 
beneficiary was approved as an R -1 nonimmigrant, indicated that the beneficiary could only work 
for the specific organizational unit of the religious organization which would be employing and 
paying the beneficiary. Further, the regulation at 8 C.F.R. § 214.2(r)(6)(2006) indicated that "a 
different or additional organizational unit of the religious denomination seeking to employ or 
engage the services of a religious worker" shall file a new petition and that "any unauthorized 
change to a new religious organizational unit will constitute a failure to maintain status within the 
meaning of section 241(a)(1)( c)(i) of the Act." 
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8 c.F.R. 274a.12(b) states, in pertinent part: 

Aliens authorized for employment with a specific employer incident to status. The following 
classes of non-immigrant aliens are authorized to be employed in the United States by the 
specific employer and subject to the restrictions described in the section(s) of this chapter 
indicated as a condition of their admission in, or subsequent change to, such classification ... 

(16) An alien having a religious occupation, pursuant to § 214.2(r) of this chapter. 
An alien in this status may be employed only by the religious organization through 
whom the status was obtained; 

8 c.F.R. 214.1(e) provides: 

Employment. A nonimmigrant in the United States in a class defined in section 
101(a)(15)(B) of the Act as a temporary visitor for pleasure, or section 101(a)(15)(C) of the 
Act as an alien in transit through this country, may not engage in any employment. Any 
other nonimmigrant in the United States may not engage in any employment unless he has 
been accorded a nonimmigrant classification which authorizes employment or he has been 
granted permission to engage in employment in accordance with the provisions of this 
chapter. A nonimmigrant who is permitted to engage in employment may engage only in 
such employment as has been authorized. Any unauthorized employment by a 
nonimmigrant constitutes a failure to maintain status within the meaning of the section 
241(a)(I)(C)(i) of the Act. 

When the petitioner filed the Form 1-360 petition, it submitted copies of two 
showing that the beneficiary held R-l nonimmigrant status through 
February 16, 2005 to February 15, 2008, and through 
June 14, 2007 to October 10, 2009. The beneficiary was authorized to two 
employers during the dates specified. However, the record shows that, for part of the two-year 
period immediately prior to the of the the beneficiary was employed by _ 

_ without authorization. a Form 1-129 petition on behalf of the 
beneficiary on June 2,2008 which was denied on May 13,2010. The record is not clear as to when 
the beneficiary began working The petitioner submitted copies of processed 
checks to the beneficiary going back to June 29, 2008. On the beneficiary's 
Form G-325A, with the Form 1-485 Application to 'ust Status that he filed on August 
3, 2009, the beneficiary lists his dates of employment as October, 2007 to 
January, 2009. 

In the decision denying the Form 1-360 petition, the director incorrectly states that the beneficiary 
held an R -1 visa from th~ Church with the validity dates June 14, 2007 to October 10, 2009 
(the dates of the R-l approval notice The director goes 
on to determine that the beneficiary stopped working in August, 2008, and 
therefore ceased to be in lawful nonimmigrant status when he failed to maintain employment with 



On appeal, counsel for petitioner argues that the beneficiary's employment with 
continued uninterrupted until the filing of the petition. As stated above, we find that 

the beneficiary's employment with~hurch was unauthorized and constituted a failure to 
maintain nonimmigrant status. Therefore, it does not matter whether or not the beneficiary 
subsequently changed employers again prior to the filing of the petition. 

Although we disagree with the director's statement of facts concerning the beneficiary's 
authorization to work we agree with the ultimate conclusion that the beneficiary 
lost his lawful nonimmigrant status when he failed to maintain employment with the religious 
organization through whom he obtained R-l status. We therefore affirm the director's decision. 

On appeal, counsel for petitioner argues that the beneficiary meets the pertinent conditions under 
Ruiz-Diaz v. U.S., (W.D. Wash., June 11, 2009), and states that "[a]ny unlawful employment 
after 10/3112008 is tolled under the Ruiz-Diaz litigation." Counsel refers to a case in which the 
court addressed the issue of the concurrent filing of the Form 1-485, Application to Register 
Permanent Resident or Adjust Status, with the Form 1-360, Petition for Amerasian, Widow(er), or 
Special Immigrant. The court invalidated the USCIS regulation at 8 C.F.R. § 245.2(a)(2)(i)(B), 
which barred concurrent filing of the Form 1-485 and Form 1-360 for religious workers. On June 
11,2009, the court ordered: 

Beneficiaries of petitions for special immigrant visas (Form 1-360) whose Form 1-
485 and/or Form 1-765 applications were rejected by [USCIS] pursuant to 8 
C.F.R. § 245.2(a)(2)(i)(B) and who reapply under paragraph (2) of this Order are 
entitled to a [sic] have their applications processed as if they had been submitted 
on their original submission date. Any employment authorization that is granted 
shall be retroactive to the original submission date. 

For purposes of 8 U.S.c. § 1255(c) and § 1182(a)(9)(B), if a beneficiary of a 
petition for special immigrant visa (Form 1-360) submits or has submitted an 
adjustment of status application (Form 1-485) or employment authorization 
application (Form 1-765) in accordance with the preceding paragraphs, no period 
of time from the earlier of (a) the date the 1-360 petition was filed on behalf of the 
individual or (b) November 21,2007, through the date on which [USCIS] issues a 
final administrative decision denying the application(s) shall be counted as a 
period of time in which the applicant failed to maintain continuous lawful status, 
accrued unlawful presence, or engaged in unauthorized employment. 

The accrual of unlawful presence, unlawful status, and unauthorized employment time 
against the beneficiaries of pending petitions for special immigrant visas (Form 1-360) shall 
be STAYED for 90 days from the date of this Order to allow the beneficiaries and their 
family members time in which to file adjustment of status petitions (Form 1-485) andlor 
applications for employment authorization (Form 1-765). 
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The AAO notes that on August 20, 2010, the Ninth Circuit of Appeals reversed and remanded the 
district court's decision. Ruiz-Diaz v. U.S., 618 F.3d 1055 (9th Cir. 2010). Nonetheless, in 
accordance with the district court's decision, USCIS implemented a policy tolling the accrual of 
unlawful status and unauthorized employment until September 9,2010. The requirements for tolling 
unlawful presence and unauthorized work is set forth in a memorandum fro~ 
Acting Associate Director of the USCIS Office of Domestic Operations, Clarifying Guidance on 
the Implementation of the District Court's Order in Ruiz-Diaz v. United States, No. CO 7-
1881RSL (W.D. Wash. June 11,2009) (August 5,2009): 

1. For those who had previously submitted a concurrently filed Form 1-360 with a Form 1-485 
or Form 1-765 and whose applications were rejected pursuant to 8 c.F.R. 
§ 245.2(a)(2)(i)(B), and who refiles the Form 1-360 and Form 1-485, the period of 
unlawful presence and unauthorized work was tolled from either the filing date of the 
Form 1-360 or November 21,2007, whichever was earlier, until September 9,2009. 

2. For any alien who had an approved or pending Form 1-360 with USCIS as of June 11, 
2009 (the date of the district court's decision), the period of unlawful presence and 
unauthorized work was tolled from the date the Form 1-360 was filed until September 9, 
2009. 

3. For any alien who filed a new Form 1-360 on or after June 11, 2009, the 'period of 
unlawful presence and unauthorized work was tolled from the date the Form 1-360 was 
filed to September 9,2009. 

The record does not reflect that the beneficiary had previously filed a Form 1-485 or Form 1-765 that 
was rejected pursuant to 8 c.F.R. § 245.2(a)(2)(i)(B). As the current petition was pending on June 
11, 2009, the beneficiary does meet the conditions set forth in section 2. However, as counsel 
states, the tolling of unlawful presence for the beneficiary did not begin until October 31, 2008 
when the petition was filed. Therefore, it the tolling of unlawful presence has no effect on the 
beneficiary'S unlawful status during the two-year qualifying period immediately preceding the filing 
date of the petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.s.c. § 1361. The petitioner has not met that 
burden. 

ORDER: The appeal is dismissed. 


