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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals Office (AAO) dismissed a subsequent appeal. On February 
12, 2010, the petitioner filed a motion to reopen and reconsider. The AAO granted the motion and 
reaffirmed the denial of the petition. The matter is again before the AAO on a motion to reopen and a 
motion to reconsider. The motions will be dismissed, the previous decision of the AAO will be 
affirmed, and the petition will remain denied. 

The petitioner is identified as "a nonprofit religious organization ... [that] has participated in the 
establishment of twelve (12) non-English speaking Presbyterian churches." It seeks to classity the 
beneficiary as a special immigrant religious worker pursuant to section 203(b)(4) of the Immigration 
and N Act 8 U.S.C. to services as the 

On January 24, 2009, the director denied the petition, finding that the petitioner had not established 
that the beneficiary sought to enter the United States solely for the purpose of carrying on religious 
work and that the petitioner had the ability to compensate the beneficiary. The director further 
found that the petitioner had not established that the beneficiary had the requisite two years of 
continuous, lawful, qualitying work experience and that the petitioner had failed a compliance 
review. In its decision of January 13, 2010, the AAO withdrew the director's finding with regard to 
the beneficiary's purpose for entering the United States and affirmed the remaining grounds for 
denial, finding that the petitioner failed to submit an employer attestation as an additional ground 
for denial. On November 18, 2011, the AAO granted the petitioner's motion to reopen and 
reconsider. The AAO found that the petitioner satisfied the regulatory requirements regarding the 
employer attestation and withdrew its prior finding on that issue. The AAO affirmed the denial of 
the petition, again finding that the petitioner had not established that it had the ability to compensate 
the beneficiary or that the beneficiary had two years of continuous, lawful, qualifying work 
experience immediately preceding the filing of the petition, and finding that the petitioner had not 
raised the compliance review issue on appeal and thus had abandoned the issue. The AAO further 
entered a finding of willful misrepresentation of material fact. 

On motion, the petitioner submits a brief, a photocopy of pages from the beneficiary's passport, an 
identification card from an overview of a November I, 2008 meeting 
of website printout regarding the beneficiary, a 

<;;11lU,,, Freedom of Information Law Request 
Form, and registration, insurance and lien information regarding three vehicles owned by the 
beneficiary. The petitioner additionally submits copies of two documents already in the record, 
purportedly signed by as well as a copy of a letter from U.S. Citizenship and 
Immigration Services (USCIS) to dated November 8, 2010, containing a handwritten 
response purportedly written by on the same day the letter was issued. Doubt cast on 
any aspect of the petitioner's may, course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582,591 (BIA 1988). 

A motion to reopen must state the new facts to be provided and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of "new," a new fact is found to 
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be evidence that was not available and could not have been discovered or presented m the previous 
d· I procee mg. 

A review of the evidence that the petitioner submits on motion reveals no fact that could be considered 
"new" under 8 C.F.R. § 103.5(a)(2). The petitioner's motion is not an opportunity for the petitioner to 
correct its own defects in the record. Matter of Soriano 19 I&N Dec. 764 (BIA 1988), held that a 
petitioner may be put on notice of evidentiary requirements by regulations, written notice such as a 
request for additional documentation or a notice of intent to deny, or an oral request at an interview. 
The petitioner was previously put on notice of the requirements for eligibility by the regulations and by 
the previous decisions by both the director and the AAO. The evidence could also have been 
submitted on appeal or on the previous motion as both the director's decision and the AAO's original 
decision specified the deficiencies in the petitioner's evidence, citing the appropriate regulations. 
Therefore, the evidence submitted on motion will not be considered "new" and will not be considered a 
proper basis for a motion to reopen. 

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are 
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v. 
Doherty, 502 U.S. 314, 323 (l992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to 
reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the current motion, 
the petitioner has not met that burden. The motion to reopen will be dismissed. 

In the motion to reconsider, the petitioner reiterates arguments already addressed by the AAO in its 
dismissal of the original appeal. A motion to reconsider must state the reasons for reconsideration 
and be supported by any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or U.S. Citizenship and Immigration (USCIS) policy. 8 C.F.R. § 
103.5(a)(3). A motion to reconsider contests the correctness of the original decision based on the 
previous factual record, as opposed to a motion to reopen which seeks a new hearing based on new 
or previously unavailable evidence. See Matter of Cerna, 20 I&N Dec. 399, 403 (BIA 1991). 

A motion to reconsider is not a process by which a party may submit, in essence, the same brief 
presented on appeal and seek reconsideration by generally alleging error in the prior decision. Matter 
of O-S-G-, 24 I&N Dec. 56, 58 (BIA 2006). Instead, the moving party must specify the factual and 
legal issues raised on appeal that were decided in error or overlooked in the initial decision or must 
show how a change in law materially affects the prior decision. Id. at 60. 

The motion to reconsider does not allege that the issues, as raised on appeal, involved the 
application of precedent to a novel situation, or that there is new precedent or a change in law that 
affects the AAO's prior decision. Instead, the petitioner generally reiterates prior arguments. As 
noted above, a motion to reconsider must include specific allegations as to how the AAO erred as a 
matter of fact or law in its prior decision, and it must be supported by pertinent legal authority. 
Because the respondent has failed to raise such allegations of error in his motion to reconsider, the 
AAO will dismiss the motion to reconsider. 

1 The word "new" is defined a~ "1. having existed or been made for only a short time ... 3. Just discovered, found, or 

learned <new evidence> .... " WEBSTER'S II NEW RIVERSIDE UNIVERSITY DICTIONARY 792 (1 984)(emphasis in original). 
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In order to properly file a motion, the regulation at 8 C.F.R. § 103.5(a)(I)(iii) requires that the 
motion must be "[a ]ccompanied by a statement about whether or not the validity of the unfavorable 
decision has been or is the subject of any judicial proceeding and, if so, the court, nature, date, and 
status or result of the proceeding." Furthermore, the regulation at 8 C.F.R. § 103.5(a)(4) requires 
that "[ a] motion that does not meet applicable requirements shall be dismissed." In this case, the 
petitioner failed to submit a statement regarding if the validity of the decision of the AAO has been 
or is subject of any judicial proceeding. 

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of 
the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden. 

ORDER: The motion to reopen and the motion to reconsider are dismissed, the decision of the 
AAO dated November 18, 2011, is affirmed, and the petition remains denied. 


