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Date jUN 0 It 26'2 Office: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), as 
described at Section 101 (a)(27)(C) of the Act, 8 U.S.c. § 1100(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
with the field office or service center that originally decided your case by filing a Form 1-290B, Notice of 
Appeal or Motion, with a fee of $630. The specific requirements for filing such a motion can be found at 
8 C.F.R. § 103.5. Do not file any motion directly with the AAO, Please be aware that 8 C.F.R. § 
103.5(a)(I)(i) requires any motion to be filed within 30 days of the decision that the motion seeks to 
reconsider or reopen. 

Thank you, 

A)[)efj,/)it~ 
(i Perry Rhew 
U Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa, The matter is now before the Administrative Appeals Office (AAO) on appeaL The AAO 
will dismiss the appeaL 

The petitioner is a Baptist church, It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 
U,S,c. § l1S3(b)(4), to perform services as a pastor of youth and evangelism, The director 
determined that the petitioner had not established that it was a bona fide nonprofit religious 
organization which was determined to be a tax-exempt organization at the time of filing. 

On appeal, the petitioner submits a brief from counsel and a letter from the Internal Revenue 
Service (IRS) to the petitioning organization. 

Section 203(b)( 4) of the Act provides classification to qual ified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.s.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a rei igious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is atfiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
SOI(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The United States Citizenship and Immigration Service (USeIS) regulation at 8 C.F.R. 
§ 204.5(m)(3) provides that in order to be eligible for classification as a special immigrant religious 
worker, an alien must be coming to work for a bona fide non-profit religious organization in the 
United States, or a bona fide organization which is affiliated with the religious denomination in the 
United States. The regulation at 8 C.F.R. § 204.S(m)(S) states, in pertinent part: 



(S) Definitions. As used in paragraph (m) of this section, the term: 

Bona fide non-profit religiolls organization in the United States means a religious 
organization exempt from taxation as described in section SOI(c)(3) of the 
Internal Revenue Code of 1986, subsequent amendment or equivalent sections of 
prior enactments of the Internal Revenue Code, and possessing a currently valid 
determination letter from the IRS coufirming such exemption. 

Bona fide organization which is affiliated with the religious denomination means an 
organization which is closely associated with the religious denomination and which 
is exempt from taxation as described in section SOI(c)(3) of the Internal Revenue 
Code of 1986, subsequent amendment or equivalent sections of prior enactments of 
the Internal Revenue Code and possessing a currently valid determination letter from 
the IRS confirming such exemption. 

The regulation at 8 C.F.R. § 204.S(m)(8) states: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A cUITently valid determination letter from the Internal Revenue Service 
(IRS) establishing that the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under section 
SOI(e)(3) of the Internal Revenue Code of 1986, or subsequent amendment or 
equivalent sections of prior enactments of the Internal Revenue Code, as 
something other than a religious organization: 

(A) A currently valid determination letter from the IRS establishing that 
the organization is a tax -exempt organization; 

(B) Documentation that establishes the religious nature and purpose of 
the organization, such as a copy of the organizing instrument of the 
organization that specifies the purposes of the organization; 
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(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious purpose and 
nature of the activities of the organization; and 

(D) A religious denomination certification. The religious organization 
must complete, sign and date a religious denomination certification 
certifying that the petitioning organization is affiliated with the religious 
denomination. The certification is to be submitted by the petitioner along 
with the petition. 

The petitioner filed the Form \-360 petition on March 22, 2010. Accompanying the petition, the 
petitioner submitted a letter from the IRS, dated February 12, 1997, acknowledging receipt of the 
petitioner's Application for Employer Identification Number (EIN) and assigning the EIN_ 
iii ••• to the petitioning organization. 

On December 13, 2010, USCIS issued a Request for Evidence which, in part, instructed the 
petitioner to submit documentary evidence that it qualifies as a non-profit organization in 
accordance with 8 c.F.R. § 204.5(m)(8). In response, the petitioner submitted a letter from the State 
of California Franchise Tax Board stating that the petitioning organization is exempt from 
California franchise and income tax. The petitioner additionally submitted its articles of 
incorporation and evidence of its religious nature and activities, including flyers and brochures. 

The director denied the petition on March 15, 2011, finding that the petitioner had not established 
that the petitioning organization "qualified as a bona fide nonprofit religious organization in the 
United States at the time of filing." 

On appeal, the petitioner submits a letter from the IRS, dated May 31,2011, confirn1ing that the 
petitioner is a tax-exempt organization under section 501(c)(3) of the Internal Revenue Code. 
Counsel for the petitioner notes that August 30, 2007 is listed on the letter as the "Effective Date of 
Exemption." 

At issue here. is whether the record before the director established that the petitioner was a tax
exempt organization. As previously indicated, at the time the petition was filed, the petitioner 
submitted no evidence of a currently valid determination letter from the IRS. In response to the 
RFE, the petitioner again failed to submit qualifying documentation of its federal tax-exempt status. 
A petitioner must establish eligibility at the time of filing; a petition cannot be approved at a future 
date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of 
Katighak, 14 I&N Dec. 45, 49 (Comm'r. 1971). Although the petitioner did submit evidence 
regarding its 501 (c )(3) status on appeal, the petitioner was put on notice of the required evidence 
and given a reasonable opportunity to provide it for the record before the visa petition was 
adjudicated. The petitioner failed to submit the requested evidence and now submits it on appeal. 
The AAO will not consider this evidence for any purpose. See Matter of Soriano, 19 I&N Dec. 764 
(BIA 1988); Matter of Ohaighena, 19 I&N Dec. 533 (BIA 1988). 
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Accordingly, the AAO finds no error on the part of the director in determining that the petitioner 
failed to establish that it had a valid determination letter from the IRS at the time it filed the 
petition and therefore that the petitioner failed to establish that it qualified as a bona fide 
nonprofit religious organization at the time of filing, 

As an additional matter, the AAO finds that the petitioner has not established that the beneficiary 
has the requisite two years of continuous, lawful, qualifying work experience immediately 
preceding the filing date of the petition, An application or petition that fails to comply with the 
technical requirements of the law may be denied by the AAO even if the Service Center does not 
identify all of the grounds for denial in the initial decision, See Spencer Enterprises, Inc, v. 
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afTd. 345 F.3d 683 (9th Cir. 2003); 
see also Dor v.INS, 891 F.2d 997,1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals 
on a de novo basis). 

The USCIS regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the alien has 
been working as a minister or in a qualifying religious occupation or vocation, either abroad or in 
lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. Therefore, petitioner alien must establish that the 
beneficiary was continuously performing qualifying religious work in lawful status throughout the 
two-year period immediately preceding March 22, 2010. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(lI) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding an y 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petlt!oner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 



Page 6 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

At the time of filing, the petitioner did not indicate whether the beneficiary was currently employed 
by the petitioning organization. On the Form 1-360 petition, the petitioner gave the following 
description of the beneficiary's qualifications: 

has been attending school/religious institutions (seminary) to receive 
the education that is necessary to carry out the responsibilities such as the 
job/position requirements on a theological emphasis. Training goes back to his 
pastorally at previous church begining [sicl of march 2003 and continues studies in 
the religious denomination to date. He has had extensive education in his country 
of origin in (Guatemala) dating back to 1987. 

The petitioner submitted a job offer letter dated December 5, 2009, stating that the "period of 
offered is from 2010." The submitted a letter from the 

November 30, 2009, stating in pertinent part: 

has been working with the 
since [Mjarch of 2003. 

w01rkilng with a few churches during that time, he is the former 
currentl y he is 

and also working as the Interim 
_ in the city of Colton, California. 

Also he is an excellent student at 

dated 

~ where he's been emolled since 2005, currently in the Master of 
Divinities Program and also he is processing his ordination status with ••• 

The petitioner also submitted copies the beneficiary's tax returns for the years 2006 to 2008 which 
did not identify the source of his income, but reported the following amounts of business income: 
$6,305 in 2006, $7,529 in 2007, and $10,674 in 2008. 

In the Request for Evidence issued on December 13, 2010, USCIS instructed the petitioner to 
submit additional evidence of the beneficiary's continuous, lawful, qualifying work experience 
during the two years immediately preceding the filing of the petition, including the beneficiary's 
IRS Forms W-2 or 1099 for 2008 and 2009. 
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indicating that the beneficiary "was 
congregation on various occasions 2008 and 2009" and was 

invited to preach to our 
monetary donations 

stating that the 
him $70 for 

from the church. A letter 
church invited the belaetlcl,li}' 
each visit. A letter from stated that the 
beneficiary taught courses at that institution "throughout 2008 and 2009," and was given monetary 
donations "in appreciation for his services and in support of his ministry." The petitioner also 
submitted Forms 1099 indicating that the petitioner paid the beneficiary $4,090 in 2008, $4,166.70 
in 2009, and $5,200 in 2010. 

The AAO finds the evidence insufficient to establish the beneficiary's continuous, qualifying 
employment during the qualifying period. The experience letters submitted by the petitioner do 
not provide specific dates of employment to establish the continuity of the beneficiary's 
experience, nor do they provide a sufficient description of the beneficiary's duties to establish that 
his experience would be qualifying religious work. Furthermore, the petitioner has not established 
that the beneficiary's work was authorized under United States immigration law. 

work 
held R -1 nonimmigrant status which authorized him to 

from March 3, 2003 to March 2007. He then held R-I 
status which authorized him to work for the petitioner, from June 24, 
2008 to June 23, 2010. The petition was filed on March 22, 2010. Therefore, the two-year 
qualifying period began on March 23, 2008. The record does not indicate that the beneficiary held 
any lawful status which would have authorized his employment during the period between March 
23, 2008 and June 24, 2008. Accordingly, any work performed by the beneficiary during that 
time is not considered qualifying prior experience under 8 C.F.R. § 204.5(m)(lI). 

The regulations at 8 C.F.R. §§ 214.2(r)(3)(ii)(E), as were in effect when the beneficiary was 
approved as an R -I nonimmigrant, required an authorized offIcial of the organization to provide 
the "name and location of the specific organizational unit of the religious organization" for which 
the alien would work. The regulation at 8 C.F.R. § 214.2(r)(6) stated: 

Change of employers. A different or additional organizational unit of the religious 
denomination seeking to employ or engage the services of a religious worker 
admitted under this section shall file Form 1-129 with the appropriate fee ... Any 
unauthorized change to a new religious organizational unit will constitute a failure to 
maintain status ... " 
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Further, the regulation at 8 c.F.R. § 2l4.1(e) provides that a nonimmigrant may engage only in such 
employment as has been authorized. Any unlawful employment by a nonimmigrant constitutes a 
failure to maintain status. 

In this instance, the beneficiary's 
employment with the named employer 
2009 letter from 

period only authorized his 
However, the November 30, 

that the beneficiary was currently employed by both the petitioner and 
Further, although the petitioner paid the beneficiary $4,090 in as 

listed on the Form 1099, the beneficiary reported business earnings of $10,674 on his tax return for 
2008. The evidence submitted by the petitioner suggests that the beneficiary was engaged in 
unauthorized employment during the qualifying period, thereby failing to maintain lawful status. 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 V.S.c. § 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 
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